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EGOLF BILL PROHIBITS SAME.SEX MARRIAGES

HABRISBUBG -- In a move lo keep court decisions in other states lrom allecling Commonwealth residents, Rep. Allan

Egoll (R-Perry) and Rep. Stephen Maitland (R-Adams) have introduced legislation to only recognize maniages between men

and women in Pennsylvania.

'This is an issue ol states' rights," Egolf said, ciling a case being considered by the Supreme Court ol Hawaii. ll the

court rules lo recognize maniages between two people ol the same sex, the other 49 slales would have to recognize them as

well, under the 'full laith and credit" clause ol the U.S. Constitution.

"Basically, il you?e manied in Hawaii, you're manied everywhere else," Egoll said. "l absolutely do not want the courts

of other states telling Pennsylvanians what to do.

'Our state government needs to heed the wishes ot our residents, not those ol a state 10,000 miles away."

ln addition to not recognizing same-sex maniages which take place in other states or countries, House Bill 2604 would

prohibit couples ol lhe same sex lrom mdrying in Pennsylvania.

Egolf called attention to a March CNN/USA Today/Gallup Poll in which 68 percent ol respondents oppose recognizing

same-sex marriages, while iust 27 percent support it.

"lf there is an issue Pennsylvanians want to see addressed, they can use the legislative procedure to do it," Egoll said.

"But given lhe recent poll, a majorily ol people, including Pennsylvanians, oppose same-sex maniages and therelore donl want

to see a Hawaii decision allect them.

'The shape ol our society should come lrom our people, not lrom a courl."

ln addition, Maitland pointed out that research across the country retlects that children lare better when they are raised

by a mother and father.
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"Our children - our luture business, governmenl, community leaders who someday will be parents themselves -
should remain our prime locus of thought."

He likened a couple in a same-sex maniage raising children to a laboratory experiment and relened to research

showing that kids reared in traditional tlvo-parent households get betler grades and commit lewer crimes.

'We know lor certain our children do besl when they have a molher and tather," he said. 'With that in mind, why not

demand the best lor them. Same-sex marriages are nol the besl we can offer our children. As a society, as a government we

can do better."

Egoll also compared the allowance ol same-sex maniages to the Calilornia no{ault divorce ruling nearly 30 years ago,

which made the divorce process easier.

'When that happened, we saw the divorce trend spread across the counlry and ever since our lamilies have

deterioraled, victimizing the innocent children," Egoll said. "l don't think there is a Republican or a Democrat who would disagree

wilh us when we say thal considering what is in the best interest ol our children should be our highest priority."

Finally, Egoll added thal by recognizing same-sex marriages lhe government essenlially would be placing more

unfunded nandales on businesses as well as increasing the burden on taxpayers.

"Businesses would be required to extend the same insurance and pension benefits to same-sex couples even il they

were opposed lo those relationships," he said. "And citizens should not be lorced to subsidize tax breaks lor these maniages."

The ,epr?Senhflves sfessed that this bill does not represent a change in Pennsylvania law. Rather, Egoll said it

reemphasizes the policy the state has held all along.

'We are simply reinlorcing what our courts have said time and time again," Egoll said.

Egoll and Mailland expect the House Judiciary Commitlee to examine the bill, which has the support ol the

Pennsylvania Family lnslitute.
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PENNSYLVANIA House of Representatives
Judiciary Commi-ttee
House Box 2A202O
Harrisburg, PA 71120-2020
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Thomas P. Gannon
J. Scott Chadwick
Lita Indzel Cohen
Jerry Birmel-in
Daniel F. Clark
Brett Feese
Timothy F. Hennsessey
Albert Masland
Ron Raymond
Jere W. Schuler
Stephen R. Ma j-tland
Dennis M. O'Brien
Robert D. Reber, Jr.
Chris R. Wogan
Thomas R. Caltagirone
Lisa M. Boscol-a
Andrew J. Carn
Frank Dermody
Mike Horsey
Kathy M. Manderino
Peter J. Daley, II
Gregory C. Fajt
Harold James
David J. Mayernik

Dear Judiciary Committee Member:

By unanimous resol-utlon of the Board of Directors of GALLOP, the Gay And
Lesbian Lawyers Of Philadelphia, w€ have been directed to express on
behal-f of our entire membership, incl-uding more than Lwo hundred active
members of the Pennsylvania Supreme Court Bar, our grave concerns wj-th
the bil-l-s that have recentl-y been proposed by Representatives EgaIf and
Maitl-and and their effects on the people of Pennsylvania.

The fundamental premises which have been purported by the anti-marriage
bill-'s sponsors and advocates are mi-sleadirg, mj-splaced, il-I-conceived,
and without merit. The bills are a thinly disguised attempt to promote
a homophobic agenda, which j-s detrimental to gays and lesbians in

MA\ 2ps



Pennsylvania. The biI1s, if enacted, wi-Il further alienate and
stigmatize the gay and lesbian citizens of Pennsylvania and adversely
af fect the sel-f-esteem of hundreds of Pennsylvania's qay and l-esbian
youth, a class which is already identified by the highest suicide rate
of any group in the Commonwealth.

This bill does far more damage to the legal structure of marriage laws
in Pennsylvania than the misJ-eading suggestion that it "merely preserves
the status guo." If enacted, the bill will affirmatively assault the
ri-ghts conferred by another state. It constitutes the first effort to
nullify another state's marriage l-aw since the discrj-minatory 1aw
against i-nterracial- marriage was found to be unconstitutj-onal by the
U. S. Sup reme Court in Loving v. Virgini-a {1967).

As its sponsors must concede, this bill addresses the state-recognized
civil status of marriage. It is i-mproper for legislators to impose
their individual- moral or religious beliefs on the electorate as a
whole, particularly where the fundamental right to marry is j-nvolved.

The apparent intent behind the biLl, i.e. the "affirmation" of the
family uni-t, is simply not accomplished by the si-ngling out of a cl-ass
of individuals who have not even been afforded the right to a legaIly
recognized union. Indeed, the very real problems associ-ated with the
i-ncreasing rate of divorce and the effect of single-parent households on
chil-dren remain as troubling and real, regtardl-ess of whether this bill
is enacted into Iaw. Indeed, this bill- is affirmatively destructive to
those famil-ies that already exist in Pennsylvania, because of the
detrimental- consequences to chil-dren and extended family members of gays
and l-esbians.

The myriad li-tigation issues for individual citizens wi-ll overburden the
courL system in Pennsylvania. Actions in Commonwealth Court, ds wel-l- as
Family Court, would increase staggeringly because of Representatives
Ega1f's and Maitland's proposed bills. At a time when reduced federal
funding of programs protecting families and nurturing children may
resul-t in new financial- burdens being imposed on the states, it is
futile and ill-concei-ved to implement ineffective legislation that will
take hundreds of thousands of dol-l-ars to litigate. Our sister state of
Maryland recognJ-zed this and less than three weeks dgo, an identical
legislative proposal there, Maryland House Bil-l- 1268, was defeated in
the Judiciary Committee.

It j-s important to understand that the State of Hawaii i-s not imposing
its will- on the Commonwealth of Pennsylvania. Hawaii's Supreme Court j-s
simply reviewing a Hawaii case. Whatever t.he resul-t of that decision,
it cannot and wil-l not af fect Pennsylvania' s marriage l-aws. The only
method by which Pennsylvania's l-aws could be af fected woul-d be if the
U.S. Supreme Court rendered a decision upholding the constitutionali-ty
of the Hawaii statute under the U.S. Constitutj-on. As evidenced by the
Supreme CourL's ruli-ng in Loving v. Virginia (l.967), should it choose to
examine this j-ssue, the state would not be protected from constitutional
scrutiny. It shoul-d not be forgotten that the arguments used against
same-sex marrlage were not long ago used agai-nst those who wished to
marry a person of a di-fferent race. The freedom to marry, to right to a
civil marriage license from the state, and the choice of whom to marry
belong to each couple, and cannot be made by the governmenL.

If one of these proposed bills are passed, it wil-l- merely yield to the
prejudices of those who hate or a.re fearful of gay and l-esbian families,



and let loose the floodgates of litigation, to the ultimate detriment of
every taxpayer in the Commonwealth.

Because both Representative Egalf's bil-l- and Representative Maitland's
bilf are such extraordinary pieces of hate legislation, the Board of
GALLOP is requesting that your committee inform us in a timely fashj-on
of any publi-c hearings regarding its passage. Numerous GALLOP members
from Pennsylvania, and several non-lawyer citizens, have contacted us to
indicate their concern, sorrow/ and anger that such hateful- legislation
has been introduced. Several gay and l-esbian parents and several- mental
health care professional-s wish to speak out concerning the impact of
this law on the self-esteem of gay and lesbian youth who suffer the
highest suicide rate of any class of individuals in Pennsylvania. We

appeal to you to fol-low the spiritual countenance of Justice Hugo Black:
"to stand against any winds that blow as havens of refuge for those who
might otherwise suffer because they are helpless, weak, outnumbered, or
because they are non-conformJ-ng victims of prejudice and publj-c
exciLement. "

on behalf of gay and l-esbian families, youth, and the good name of the
citizens of Pennsylvaniar we urge the Judiciary Committee to foll-ow the
example of Maryland's legislature, and lay this bill to rest.

Respectfully submitted,

/fu/%4-
Andrew S.
Secretary,

Park, Ese.
GALLOP
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Dear Judiciary Committee Member:

On behalf of the National Lesbian and Gay Law Association-Region 2,
which includes Pennsylvania, Delaware, New Jersey, and New York, I

am writing to express our concern, sorrow, and anger over the
proposed introduction of the two House Bills proposed by
Representatives Egalf and Maitland before your legislature.

Pennsylvania now is one of thirty-two states before wf'rom such hateful
legislation premised on the miscegenation laws has been introduced.
The miscegenation laws, which forbade intermarriage between
"colored persons" and whites, were found to be unconstitutional in the
landmark U.S. Supreme Court case of Lovinq v. Viroinia (1967). lt
should not be forgotten that the arguments used to support the
separation of the races included disturbingly similar references to
those used against gay and lesbian couples today.
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These bills are destructive of already existing families in Pennsylvania
and has numerous harmful consequences for the children and
extended members of gay and Iesbian families. Three harmful
consequences to children and to extended family members are worthy
of consideration.

1. lf a gay parent brings children into a relationship, his partner
cannot be legally responsible for the welfare of their children if his
partner dies. Furthermore, even if he has acted as a de facto step-
parent, or as a legal step parent under another state's law,
throughout the entirety of the children's life, he would come to
Pennsylvania's courts as a stranger in any effort to retain custody
or guardianship. His rights would likely fail even against the rights
of unknown distant kin wl'ro have never expressed interest in or
concern for those children.

2. lf the parents of a lesbian mother, who have acted as grandparents
for those children, seek visitation or custody in Pennsylvania
courts, they would have as much standing as a stranger or a baby
sitter. This would be the case regardless of whether or not the
grandparent was part of those children's lives from birth.

3. When a gay person enters a hospital, the important decisions
regarding treatment and care that are afforded to his spouse under
another state's law would be forfeited in Pennsylvania. The sick
partner's estranged relatives would have the right to cut off the
legal spouse from all contact with the partner whose life was
shared.

As is apparent from the various ways that the denial of marriage
benefits can arise, there will undoubtedly be an onslaught of litigation
regarding this proposed bill. Under the Pennsylvania legal system,
since the Family Court would not have jurisdiction over these issues,
the Commonwealth Court will be called upon to adjudicate the
minutiae of family law problems for families, whose existence this law
denies.

Rejecting these bills is entirely consist with family values. lt
recognizes relationships that already exist both within the state of
Pennsylvania, and throughout the country. While similar bills have
been introduced by right minded individuals who insist that the family
must be limited to the "Ozzie and Harriet" model of the 1950s, most
state legislatures have refused to accept this myopic, ill-conceived,



hateful and disturbingly intolerant view of the American family.
lndeed, the legislatures of the followings states have refused to
endorse this narrow definition of family: Colorado, lowa, Maine,
Missouri, New Mexico, Rhode lsland, Virginia, Washington, West
Virginia, Wyoming, and, most recently, Maryland.

It is common knowledge that Pennsylvania is home to many of our
nation's premiere companies. Few, if any, of these companies are
limited in their geographic reach to the Keystone State. Many of those
corporations doing business in Pennsylvania have non-discrimination
policies which include sexual orientation. Some of these companies
include DuPont, Merck, AT&T, Chase Manhattan, Citicorp, Core
States, First Chicago, Gannett, General Electric, General Motors, H&R
Block, Hewlett Packard, lBM, J.P. Morgan & Co., Mellon, MidAtlantic,
Prudential, Viacom, Paramount, and Xerox.

These laws, if enacted, would have an adverse effect on the decisions
of these and other companies, regarding the hiring, transferring, and
promoting of gay and lesbian employees. Pennsylvania's proposed
law would require those employees to forfeit the existing marital
protections and benefits that were legally afforded to them by other
states. This will necessarily complicate business decisions. Not only
are Representative Egalf's and Maitland's bills anti-family, they are
also anti-business.

For all these reasons, we urge you to defeat these bills while they are
still in the Judiciary Committee.

Most sincerely,

David M. Rosenblum, Esq.
Regional Representative
NLGLA

@nffi
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Honorable Allan Egolf
PO Box 2O2A2O

Pennsylvania House of Representatives

Harrisburg, Pa L7l2O
7 July l996

Dear Senator Egolf,

I appreciated you spending the time to discuss with me you legislation prohibiting the recognition of
same-sex marriages. I think it is the beginning of at least understanding between our two sides of the fence.

Despite the passage of the amendment, I still feel there is much to gain though discussion of this and related
issues, where we may each gain some understanding of the other's positions, and perhaps even work out
reasonable compromises. It is important that we understand differing view points, regardless of whether we
reach agreement. At the least, perhaps we can make politics were a little better. Your openness to this idea is
very much appreciated.

I will be away in lreland until 19 July, but I will be free after ttrat. If you are still willing to look into this
issue further, I'd like to meet with you either in Harrisburg or, if that is not convenient, at your district office. I
will call you when I get back to try to schedule an appointment.

Sincerely,

Chris oung
Chair, LGLV

PS: I am sorry if this letter is very terse and perhaps not too eloquent. I've been up alnight trying to get ready to
leave. The plane leaves in just a few hours.

Also: PO Box 80€3; Erie, Po 16505 . PO Box 1205; Johnsbwn, Po 15907 . PO Box 10986; Sure College, Po 16805 . PO Box
20781; Lehigh Volley, Po '18002 c PO Box 17275; Philodelphio, Po I9105 .PO Box 1313; Horrisburg, Po 17105 o

PO Box 565; Cleorfield, Pq 16830 . PO Box 1064; Wqshiryton, Po 1530'l e PO Box 2823; WilkerBorre, Po I8203

U
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PENNSYLVAIIIIA

FAIVItrY
INST'ITUTE

]trly: tr, 1996

Dear Hon. C" Allarr EgoU,

District 86

787-0860

Pennsvh'ania Fami$, Insfi"tute is o"fterirlg yCIu an opporLlurity to make.yc)ru pcsiticlns
knort'n to voters in Perursytr-vania, Our office i.s producing it rlon-partisan Voter's (ltricte fr:r
rrllngressional rflces, state ror,/ *ffiil*s, afld the Pennsv].r'ania Gettetiti Assem-L'rlv.

This y-ear, Penn-r,yh.,;].t1i* Fadril' Instibr-rte phrns tr: ctisuihute Lrn* rnilli*n c*pies ilf the

gurde tirroughout the strrte ir.t nertisFaprers, libraries, schools, bookstotes, churches rir:cl

htrsinesses, For the General Elei--tir:n fu 1994, Feirnsylvania Family InsLikrtr rlisiril:utr'd :nl.rr'tr

than one nrillicn copies of the r.oter's grriri.e to a hroacl cross-sectir-rn *f citizens. Onr
Pennsr,h.ardar \,'oter's Gtdde has becr)rrre a resl:er-tecL and anticipaterL resotu't-:e i*r: il1afll:
Perusr-lvania voters.

The Pennsvlvania Fam:ily hrstitrrte is a nonprofit, nonlrartisan, research ancl education
organization, which analyzes public policies and cultffal trends aild their impact i:n chil-tlen
and fanrilies througl'lnut our {}urmon-rt,ea1th. Ae prart of orrr effa:rt tn encatrrage resp*nsi"ble

r:itizenshil:, we pr,rduce vrrter's gtdde* ftrr ear:h major etrectirrn. lVe rlo nr:rt eni-i"*rs.-* r:arlcticJartes

or parties. ffur grial ls ta irrform the electorate of tl'le canrfidat*s' p'r*siti*r'ls {3n issues rt'his:h are

important to \.r-rter$ ur Pennsl'lrranla.

Our guide is strictly a reporting service; we do not "rate" fir "scote" c*ntiid.rtes in any
way. El"en if vou are unopposecl, rve erlcCIurage )'otrr cooperati"on. This is an r:p'rpoltrutit], to
eclucate Perursl'h.ania's voters. The Vqrter's Guide will list vour resporlses to r"rttt tl"restitns, ari

weltr as a brief biographr (exp'rerienre, education) and a caulpaign teleprhr-rne itru:rber.

To obtain the information for the grride, vr.e w'ould appreciate your campleting tk
enclosed guestionnaite, and returning it to trs by fax (7171545-8107, or bv usins the enclcsed
retun:l envelope" 1&'e would aprrreciate your p1qql pt consideration; our rieadli:'re is itrly 24th,
l&lth ,vour r:rrrnpleter{ rluertionnaire, Fledse alsn inrlude a Lrri*f tririgtaphy (hy* FA-X},

Thank you f*r yrlru LrrJ$peration. If you h.ar,"e arly questir:ns, Flea.Er: r-'alj. r:rlt r:ffir:r.. W*
would appreciate l"our response as $CIorl as possible - hy Tuly 2t[, ].996 at the Latest - to rneet t:ur
prod uc tl.orr schec{ule .

Verv t r.1). )'ours,

Mir:hael Geer
President
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Hon. C. Allan Egolf
State Representati.ve, Distnct 86
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t996 General Voters' Guide
Questionnaire for: State Candidates

Plerse F.,\X your responses to 71".545.8L0? or mail brr iulrr 2;1, l_!t96 ro:

Pennsl,lvariia Fanil,v Ir:sdnrte, 3544 I.j. Progress At e., Harrishurg PA 1711(i

e

{Please check the appr.-,pria.te column) Sriooort.t-t ,
Oppose

1. Dc 1'cu support or oppose further rertricriotls on e wotnatt's aicess to ttt-tortionP

2. Do y'ou support or oppose tunlier reguia"tions on religior:s day-care instinrtions?
,! Tr-'t---t -! ----- --J. tULiuiii iuLi lLiliiliift {ir iippilse i+gislaiifir: iiiiit lvtiliidi

restitud.oir to victims in:tesd of gaurg to prisc,::i

iHU LII

(
iH rjiiHiillel:, LL, Lr::iI

:... -!:-- -!---!ll t,*,1 ! tLrr.rtl.r l/lc2f 4+?ac,.o /, ;*6
4. Do 1,or.r sgpport iegr -l*t *, t., tr.*t ii*-r c,f appe,rls ftrr cr{trfniltrs *entericecl tc, ,JeatirP-

5. Do you suppc,rt ar oppose cirangirig Penr:sl'ivsflre's unilater,il flo-feult ,lir.orce lerr.' to tequire

murual corlserrt of both prrrties, or, if only trte prrrry wallt$ it divorce, reqtlire proof of fiu.tlti

6. Do 1.ou support or DIlLrose ttre Fennsylvelia stste firfiideterl outcomes-bg-sed educeliiln prcurtrn?

7 " Do 1'ou suprport or opl:ose prroviding vc,ttc]iets '##P:Yd'H!#]ffim
school af their choice (pi:hiic. pr-ivete or religi.c,:s)? ol r a'l' ' ,<<rt{€

".?,AA?
-. 1-grr mpensrrte FroPerty +irners u'hose prap*tt1 valnes itre8. Dc 1,61-1 sr.lpport or 6pilo

Cecreesed due tc enr;ircumental reguletions?

0 I

L Dc, 1.or-l support or cll.lpose a pravisiorr in tire state's l:n"rrlget to t-uncl cr,ntrrlceL)tive seririt:es u)-irlg

stete te-li dollarsl

10" D{, vc,u sr.ippurt or {:}L)L1r)se leg,;Liize,J nver}-iollt crrsiri* g*rrnl-riirrg irr Fetirrsvirtatiin'

11 Do vou suFlport clr ,sppose providir:g special legal protections bs.sed ofl sexual orier:"ts.tioni

12. Do 1,ou slrpport or oppose right to work legrslatiotr which prohibits cotnl:ulsoqF unrorl

membersirip?

13" \Xlould you supFort or opl)ose iegrslatrorr to ciuurge the defurition of "contenll,rornry colllrnr.illilv

stendard" in obscenity ceses fi:om rr srate$'ide to a locrrl st*ndard?

1,+" Do 1,or.r $uppofi or ollpose shifiing the brrsis for local t{ixes ftotn ilropertrr to irtcc,rtre, as lottg ris it
is revenue-neutral iir raises the srme alrfount of gorremtrtent revenue)?

15. Do vor; support or opl)ose aholishurg strte inheritattce trrxesl

1(i. Do 1'ou support or oppose legislu.rion tha.t includes a farnily cap, cepping edditionul p,rltaeuti tr:

mothers ufio have addrtionrrl children r,vhiie on w'elfare?

C;rn.hdate's Signahl T1- !-
ijit tc

7
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Mr. Speaker:

According to Article Four, Section One of the U.S. Constitution, "Full Faith and
Credit shall be given in each State to the public Acts, Records, and Judicial
Proceedings of every other State." This means that, generally, if a marriage is
valid where it is performed, it is valid everywhere.

However, there are exceptions to the Full Faith and Credit Clause. The U.S.
Supreme Court has stated that every state is entitled to enforce its own statutes
in its owrl courts, and not every stafute from another state will override a
confl icting statute in Pennsylvania.

In the case of marrtage, the exception allows states not to recogntze maniages if
they are "repugnant to the public policy" of the home state.

Since no state has ever recogntzed same-sex marriages before, the question has
never come before the courts. If and when this question comes to Pennsylvania
courts, we want to remove any potential confusion. This amendment
introduced by Rep. Maitland and myself specifically states what our policy is
and always has been-that these so-called "marriages" are contrary to our public
policy, and will not be recogntzed in Pennsylvania.

This amendment does not take anything away from anyone that they now have.
It is simply an expression of Pennsylvania's traditional policy of moral
opposition to same-sex marriages [as described by DeSanto v. Barnsley, 47 6
A.2d 952 (Pa.Super. 1984)l and support of the traditional family unit. In
addition this amendment serves many other practical purposes for the
Commonwealth of today and the future.

For example, legalizing same-sex marriages would place another unfunded
mandate on our business community.

Any existing pension or insurance program providing benefits to a "spouse"
would have to include an entirely new supply of so-called "spouses". The
providers of these benefits would have to assume a liability they never
conceived when the promise was made. To avoid these new liabilities,
providers would have to cancel and rewrite the agreements. Fufure agreements
might even delete the coverage of "spouse" and family that Pennsylvania
workers have come to depend on.



The burden on the public sector could be great as well. In recognrzing same-
sex marriages, courts would also have to hear all same-sex divorce suits. This
will only compound the backlog of cases in our judicial system. Social
Security, tax, and other benefits presently conferred on spouses would have to
be expanded to include married partners of the same sex. The financial costs
imposed on society by the forced recognition of same-sex marriage cannot even
be calculated at this time.

Ours is a democratrc form of government. Do you want a group of judges in
Hawaii determining Pennsylvania's laws and policies? If the people of
Pennsylvania want us to change our marriage laws, we have the legislative
process to do that. However, I do not believe they want to do that at this time.
A CNNAJSA Today poll taken in March of this year indicated that nearly 70%
(68% to be exact) of Americans are opposed to same-sex marriages.

As our U.S. Supreme Court said in 1885, and Justice Scalia recently reiterated
in his dissent to Romer v. Evans:

"Certainly no legislation can be supposed more wholesome and necessary in the
founding of a free, self-governing commonwealth, fit to take rank as one of the
coordinate States of the lJnion, than that which seeks to establish it on the basis
of the idea of the family, as consisting in and springing from the union for life
of one man and one woman in the holy estate of matrimony; the sure
foundation of all that is stable and noble in our civilizatioq the best guarantee
of that reverent morality which is the source of all beneficent progress in social
and political improvement. "

I urge you to vote yes on this Amendment.
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Any existing peinsion or insurance program providing benefits

to a "spouse" would have to include an entirely new supply of
"spouses". The providers of these benefits would have to assume a
liability they never conceived when the promise was made. To avoid
these new Iiabilities, providers vrould have to cancel and rewrite
the agreements. I'uture agreements might even delete the coverage
of "spouse" and family that Pennsylvania workers have come to
depend on.

The burden on the public sector could be great as well. In
recognizing same sex marriages, courts would also have to hear aIl
same sex divorce suits. This wiII only compound the backlog of
cases in our judicial system. SociaI Security, tax, and other
benefits presently conferred on spouses would have to be expanded
to include married partners of the same sex. The financial costs
imposed on society by the forced recognition of same sex marriage
can not even be cal-culated at this time.

As our U. S . Supreme Court, said in 1885, and Justice Scalia
Evans :recently reiterated in his dissent to Romer v.

"Certainly no legislation can be supposed more wholesome and
necessary in the founding of a freer s€If-governing commonwealUh,
fit to take rank as one of the coordinate States of the Uniorlr than
that which seeks to establish it on the basis of the idea of the
family, as consisting in and springing from the union for life of
one man and one woman in the holy estate of matrimony; the sure
foundation of all that is stable and noble in our civiLization; the
best guarantee of that reverent morality which is the source of aIl
beneficent progress in social and political improvement. I'

I urge you to vote yes on this Bilt/Amendment.
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MR. SPEAKER, THIS AMENDMENT IS FULLY COMPATIBLE WITH THE FULL

FAITH AND CREDIT AND THE DUE PROCESS OF THE LNITED STATES

CONSTITTJTION. ANY QTJESTION ABOUT THOSE ISSUES WAS LAID TO REST BY

THE LINITED STATES ST]PREME COURT IN ITS 1981 DECISION IN ALLSTATE

INSI.JRANCE COMPANY V. HAGUE.

A READING OF THE FACTUAL SITUATION AND THE COURT'S RATIONALE

MAKE IT CLEAR THAT THIS AMENDMENT, IF ANYTHING, STANDS ON EVEN

FIRMER CONSTITUTIONAL GROLIND THAN THE MINNESOTA LAW WHICH WAS

AFFIRMED BY THE HIGH COURT IN THE HAGUE CASE.

A READING OF'THE COURT'S PLURALITY OPINION IN HAGUE CLEARLY

SUPPORTS THE CONSTITUTIONALITY OF THIS AMENDMENT. THE SUPREME

COURT SAID, IN RELEVANT PART, AND I QUOTE:

RESPONDENT'S LATE HUSBAND, RALPH HAGUE, DIED OF
INJURIES SUFFERED WHEN A MOTORCYCLE ON WHICH HE WAS
A PASSENGER WAS STRUCK FROM BEHIND BY AN AUTOMOBILE.
THE ACCIDENT OCCURRED IN PIERCE COUNTY, WIS.

[WISCONSINI, WHICH IS IMMEDIATELY ACROSS THE MINNESOTA
BORDER FROM RED WING, MINN. [MINNESOTAI THE OPERATORS
OF BOTH VEHICLES WERE WISCONSIN RESIDENTS, AS WAS THE
DECEDENT WHO, AT THE TIME OF THE ACCIDENT, RESIDED
WITH RESPONDENT IN HAGER CITY, WIS [WISCONSIN].

NEITHER THE OPERATOR OF THE MOTORCYCLE NOR THE
OPERATOR OF THE AUTOMOBILE CARRIED VALID INSURANCE.
HOWEVER, THE DECEDENT HELD A POLICY ISSUED BY
PETITIONER ALLSTATE INSURANCE COMPANY COVERING
THREE AUTOMOBILES. O ' ' THE UNINSURED MOTORIST
COVERAGE WAS LIMITED TO $15,OOO FOR EACH AUTOMOBILE.



AFTER THE ACCIDENT, BUT PRIOR TO THE INITIATION OF THIS
LAWSUIT, RESPONDENT MOVED TO RED WING. SUBSEQUENTLY,
SHE MARRIED A MINNESOTA RESIDENT AND ESTABLISHED
RESIDENCE WITH HER NEW HUSBAND IN SAVAGE, MINN.

IMINNESOTAI. . . . SHE BROUGHT THIS ACTION IN MINNESOTA
DISTRICT COURT SEEKING A DECLARATION UNDER MINNESOTA
LAW THAT THE $15,OOO UNINSURED MOTORIST COVERAGE ON
EACH OF HER LATE HUSBANDOS THREE AUTOMOBILES COULD BE
..STACKED" TO PROVIDE TOTAL COVERAGE OF $45,000.

PETITIONER DEFENDED ON THE GROUND THAT WHETHER THE
THREE UNINSURED MOTORIST COVERAGES COULD BE STACKED
SHOULD BE DETERMINED BY WISCONSIN LAW, SINCE THE
INSURANCE POLICY WAS DELIVERED IN WISCONSIN, THE
ACCIDENT OCCURRED IN WISCONSIN, AND ALL PERSONS

INVOLVED WERE WISCONSIN RESIDENTS AT THE TIME OF THE
ACCIDENT.

. . . . INTERPRETING WISCONSIN LAW TO DISALLOW STACKING,
THE COURT CONCLUDED THAT MINNESOTA'S CHOICE.OF-LAW
RULES REQUIRED THE APPLICATION OF MINNESOTA LAW
PERMITTING STACKING. THE COURT REFUSED TO APPLY
WISCONSIN LAW AS "INIMICAL TO THE PUBLIC POLICY OF
MINNESOTA" AND GRANTED SUMMARY JUDGMENT FOR
RESPONDENT.

IT IS NOT FOR THIS COURT TO SAY WHETHER THE CHOICE-OF.
LAW ANALYSIS SUGGESTED BY PROFESSOR LEFLAR IS TO BE
PREFERRED OR WHETHER WE WOULD MAKE THE SAME CHOICE-
OF.LAW DECISION IF SITTING AS THE MINNESOTA SUPREME
COURT. OUR SOLE FUNCTION IS TO DETERMINE WHETHER THE
MINNESOTA SUPREME COURT'S CHOICE OF ITS OWN
SUBSTANTIVE LAW IN THIS CASE EXCEEDED FEDERAL
CONSTITUTIONAL LIMITATIONS.

IN DECIDING CONSTITUTIONAL CHOICE.OF-LAW QUESTIONS,
WHETHER UNDER THE DUE PROCESS CLAUSE OR THE FULL
FAITH AND CREDIT CLAUSE, THIS COURT HAS TRADITIONALLY
EXAMINED THE CONTACTS OF THE STATE, WHOSE LAW WAS
APPLIED, WITH THE PARTIES AND WITH THE OCCURRENCE OR
TRANSACTION GIVING RISE TO THE LITIGATION. IN ORDER TO
ENSURE THAT THE CHOICE OF LAW IS NEITHER ARBITRARY NOR
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FUNDAMENTALLY UNFAIR,. . .) THE COURT HAS INVALIDATED
THE CHOICE LAW OF A STATE WHICH HAS HAD NO SIGNITICANT
CONTACT OR SIGNIFICANT AGGREGATION OF CONTACTS,
CREATING STATE INTERESTS, WITH THE PARTIES AND THE
OCCURRENCE OR TRANSACTION.

TWO INSTRUCTIVE EXAMPLES OF SUCH INVALIDATION ARE
HOME INSURANCE COMPANY V. DICK. . . AND JOHN HANCOCK
MUTUAL LIFE INSURANCE CO. V. YATES . . .IN BOTH CASES, THE
SELECTION OF FORUM LAW RESTED EXCLUSIVELY ON THE
PRESENCE OF ONE NONSIGNIFICANT FORUM CONTACT.

DICK AND YATES STAND FOR THE PROPOSITION THAT IF A STATE
HAS ONLY AN INSIGNIFICANT CONTACT WITH THE PARTIES AND
THE OCCURRENCE OR TRANSACTION, APPLICATION OF ITS LAW
IS UNCONSTITUTIONAL. . ..

THE LESSON . . . IS THAT FOR A STATE'S SUBSTANTIVE LAW TO
BE SELECTED IN A CONSTITUTIONALLY PERMISSIBLE MANNER,
THAT STATE MUST HAVE A SIGNIFICANT CONTACT OR
SIGNIFICANT AGGREGATION OF CONTACTS, CREATING STATE
INTERESTS, SUCH THAT CHOICE OF ITS LAW IS NEITHER
ARBITRARY NOR FUNDAMENTALLY UNFAIR. APPLICATION OF
THIS PRINCIPLE TO THE FACTS OF THIS CASE PERSUADES US

THAT THE MINNESOTA SUPREME COURT'S CHOICE OF ITS OWN
LAW DID NOT OFFEND THE FEDERAL CONSTITUTION.

MINNESOTA HAS THREE CONTACTS WITH THE PARTIES AND THE
OCCURRENCE GIVING RISE TO THE LITIGATION. IN THE
AGGREGATE, THESE CONTACTS PERMIT SELECTION BY THE
MINNESOTA SUPREME COURT OF MINNESOTA LAW ALLOWING
THE STACKING OF MR. HAGUE'S UNINSURED MOTORIST
COVERAGES.

FIRST, AND FOR OUR PURPOSES A VERY IMPORTANT CONTACT,
MR. HAGUE WAS A MEMBER OF MINNESOTA'S WORKFORCE,
HAVING BEEN EMPLOYED BY A RED WING, MINN., ENTERPRISE
FOR THE 15 YEARS PRECEDING HIS DEATH. WHILE
EMPLOYMENT STATUS MAY IMPLICATE A STATE INTEREST LESS
SUBSTANTIAL THAN DOES RESIDENT STATUS, THAT INTEREST IS
NEVERTHELESS IMPORTANT.

.,
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SECOND, ALLSTATE WAS AT TIMES PRESENT AND DOING
BUSINESS IN MINNESOTA.

THIRD, RESPONDENT BECAME A MINNESOTA RESIDENT PRIOR
TO INSTITUTION OF THIS LITIGATION.

IN SUM, MINNESOTA HAD A SIGNIFICANT AGGREGATION OF
CONTACT WITH THE PARTIES AND THE OCCURRENCE,
CREATING STATE INTERESTS, SUCH THAT APPLICATION OF ITS
LAW WAS NEITHER ARBITRARY NOR FUNDAMENTALLY UNFAIR.
ACCORDINGLY, THE CHOICE OF MINNESOTA LAW BY THE
MINNESOTA SUPREME COURT DID NOT VIOLATE THE DUE
PROCESS CLAUSE OR THE FULL FAITH AND CREDIT CLAUSE.

THOSE QT]OTATIONS ARE TAKEN FROM THE SUPREME COURT'S

PLI]RALITY OPINION IN THE HAGUE CASE. JUSTICE STEVEN'S CONCURRING AND

PIVOTAL OPINION FURTHER REINFORCES THE CONSTITUTIONALITY OF THIS

AMENDMENT. IN HIS CONCURRING OPINION, JUSTICE STEVENS SAID, AND I

QUOTE:

THE FULL FAITH AND CREDIT CLAUSE IMPLEMENTS THIS DESIGN
BY DIRECTING THAT A STATE, WHEN ACTING AS THE FORUM OF
LITIGATION HAVING MULTISTATE ASPECTS OR IMPLICATIONS,
RESPECT THE LEGITIMATE INTERESTS OF OTHER STATES AND
AVOID INFRINGEMENT UPON THEIR SOVEREIGNTY. THE CLAUSE
DOES NOT, HOWEVER, RIGIDLY REQUIRE THE FORUM STATE TO
APPLY FOREIGN LAW WHENEVER ANOTHER STATE HAS A VALID
INTEREST IN THE LITIGATION. . . . ON THE CONTRARY, IN VIEW
OF THE FACT THAT THE FORUM STATE IS ALSO A SOVEREIGN IN
ITS OWN RIGHT, IN APPROPRIATE CASES IT MAY ATTACH
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PARAMOUNT IMPORTANCE TO ITS OWN LEGITIMATE INTERESTS.
ACCORDINGLY, THE FACT THAT A CHOICE.OF.LAW DECISION
MAY BE UNSOUND AS A MATTER OF CONFLICTS LAW DOES NOT
NECESSARILY IMPLICATE THE FEDERAL CONCERNS EMBODIED
IN THE FULL FAITH AND CREDIT CLAUSE. RATHER, IN MY
OPINION, THE CLAUSE SHOULD NOT INVALIDATE A STATE
COURT'S CHOICE OF FORUM LAW UNLESS THAT CHOICE
THREATENS THE FEDERAL INTEREST IN NATIONAL UNITY BY
UNJUSTIFIABLY INFRINGING UPON THE LEGITIMATE INTERESTS
OF ANOTHER STATE.

IN THIS CASE, I THINK THE MINNESOTA COURTS' DECISION TO
APPLY MINNESOTA LAW WAS PLAINLY UNSOUND AS A MATTER
OF NORMAL CONFLICTS LAW. BOTH THE EXECUTION OF THE
INSURANCE CONTRACT AND THE ACCIDENT GIVING RISE TO THE
LITIGATION TOOK PLACE IN WISCONSIN. MOREOVER, WHEN
BOTH OF THOSE EVENTS OCCURRED, THE PLAINTIFF, THE
DECEDENTO AND THE OPERATORS OF BOTH VEHICLES WERE ALL
RESIDENTS OF WISCONSIN. NEVERTHELESS, I DO NOT BELIEVE
THAT ANY THREAT TO NATIONAL UNITY OR WISCONSIN'S
SOVEREIGNTY ENSUES FROM ALLOWING THE SUBSTANTIVE

QUESTION PRESENTED BY THIS CASE TO BE DETERMINED BY THE
LAW OF ANOTHER STATE.

PETITIONER HAS FAILED TO ESTABLISH THAT MINNESOTA'S
REFUSAL TO APPLY WISCONSIN LAW POSES ANY DIRECT OR
INDIRECT THREAT TO WISCONSIN'S SOVEREIGNTY. IN THE
ABSENCE OF ANY SUCH THREAT, I FIND IT UNNECESSARY TO
EVALUATE THE FORUM STATE'S INTEREST IN THE LITIGATION IN
ORDER TO REACH THE CONCLUSION THAT THE FULL FAITH AND
CREDIT CLAUSE DOES NOT REQUIRE THE MINNESOTA COURTS
TO APPLY WISCONSIN LAW TO THE QUESTION OF CONTRACT
INTERPRETATION PRESENTED IN THIS CASE.

IT MAY BE ASSUMED THAT A CHOICE.OF.LAW DECISION WOULD
VIOLATE THE DUE PROCESS CLAUSE IF IT WERE TOTALLY
ARBITRARY OR IF IT WERE FUNDAMENTALLY UNFAIR TO EITHER
LITIGANT.. ..

THE FORUM STATE'S INTEREST IN THE EFFICIENT OPERATION OF
ITS JUDICIAL SYSTEM IS CLEARLY NOT SUFFICIENT, HOWEVER,
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TO JUSTIFY THE APPLICATION OF A RULE OF LAW THAT IS

FUNDAMENTALLY UNFAIR TO ONE OF THE LITIGANTS. . . .

CONCERN ABOUT THE FAIRNESS OF THE FORUM'S CHOICE OF ITS
OWN RULE MIGHT ARISE IF THAT RULE FAVORED RESIDENTS
OVER NONRESIDENTS, IF IT REPRESENTED A DRAMATIC
DEPARTURE FROM THE RULE THAT OBTAINS IN MOST AMERICAN
JURISDICTIONS, OR IF THE RULE ITSELF WAS UNFAIR ON ITS
FACE OR AS APPLIED.

THE APPLICATION OF AN OTHERWISE ACCEPTABLE RULE OF
LAW MAY RESULT IN UI\FAIRNESS TO THE LITIGANTS IF, IN
ENGAGING IN THE ACTIVITY WHICH IS THE SUBJECT OF THE
LITIGATION, THEY COULD NOT REASONABLY HAVE
ANTICIPATED THAT THEIR ACTIONS WOULD LATER BE JUDGED
BY THIS RULE OF LAW. A CHOICE-OF.LAW DECISION THAT
FRUSTRATES THE JUSTIFIABLE EXPECTATIONS OF THE PARTIES
CAN BE FUNDAMENTALLY UNFAIR. THIS DESIRE TO PREVENT
UNFAIR SURPRISE TO A LITIGANT HAS BEEN THE CENTRAL
CONCERN IN THIS COURT'S REVIEW OF CHOICE.OF-LAW
DECISIONS UNDER THE DUE PROCESS CLAUSE.

ALTHOUGH I REGARD THE MINNESOTA COURTS' DECISION TO
APPLY FORUM LAW AS UNSOUND AS A MATTER OF CONFLICTS
LAW, AND THERE IS LITTLE IN THIS RECORD OTHER THAN THE
PRESUMPTION IN FAVOR OF THE FORUM'S OWN LAW TO
SUPPORT THAT DECISION, I CONCUR IN THE PLURALITY'S
JUDGMENT. IT IS NOT THIS COURT'S FUNCTION TO ESTABLISH
AND IMPOSE UPON STATE COURTS A FEDERAL CHOICE-OF.LAW
RULE, NOT IS IT OUR FUNCTION TO ENSURE THAT STATE COURTS
CORRECTLY APPLY WHATEVER CHOICE.OF.LAW RULES THEY
HAVE THEMSELVES ADOPTED. OUT AUTHORITY MAY BE
EXERCISED IN THE CHOICE.OF.LAW AREA ONLY TO PREVENT A
VIOLATION OF THE FULL FAITH AND CREDIT OR THE DUE
PROCESS CLAUSE.

JUSTICE STEVENS' FOOTNOTE COMMENT IS PARTICULARLY RELEVANT TO

OUR DELIBERATION TODAY, AND I QUOTE

..FOR EXAMPLE, IT IS WELL ESTABLISHED THAT THE FULL
FAITH AND CREDIT CLAUSE DOES NOT REQUIRE A STATE TO
APPLY ANOTHER STATE'S RULE IN VIOLATION OF ITS OWN
LEGITIMATE PUBLIC POLICY."
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SO SPOKE JUSTICE STEVENS.

I THINK IT IS CLEAR BEYOND ANY SHADOW OF A DOUBT THAT

PENNSYLVANIA HAS A FAR GREATER INTEREST IN HOW TO TREAT THE MARITAL

STATUS OF A COUPLE WHO MIGRATE FROM ANOTHER STATE THAN MINNESOTA

HAD IN WISCONSIN'S STACKING LAW.

THE INSTITUTION OF MARRIAGE FORMS THE BEDROCK OF THE FAMILY

AND SOCIETY. THE HEALTHY FLINCTIONING OF THE FAMILY LTNIT IS CRUCIAL

TO THE RAISING OF CHILDREN AND TO THE STABILITY OF SOCIETY. IN ORDER

TO FURTHER THIS COMPELLING GOVERNMENT INTEREST, THE STATE HAS THE

POWER AND THE DUTY TO FI]LLY REGULATE THE INSTITUTION OF MARRIAGE

WITHIN ITS BORDERS. PENNSYLVANIA HAS FAR GREATER CONTACT WITH

COT]PLES WHO CHOOSE TO MOVE HERE AND LIVE LINDER OI.]R MARRIAGE LAW

THAN DOES THE STATtr WHERE THE COUPLE WAS MARRIED AND HAS SINCE

LEF'T.

PENNSYLVANIA'S CONTACT WITH SUCH COUPLES IS FAR GREATER AND

MUCH MORE SIGNIFICANT THAN MINNESOTA'S INTEREST IN WISCONSIN'S

INSURANCE STACKING LAW WHICH INVOLVED A WISCONSIN ACCIDENT; A

WISCONSIN VICTIM; WISCONSIN DRIVERS AND AN INSURANCE POLICY

CONTRACTED IN WISCONSIN. WHILE MINNESOTA HAD NO PARTICULAR

INTtrREST IN WHAT HAPPENED IN THE WISCONSIN ACCIDENT, PENNSYLVANIA

HAS A COMPELLING INTEREST IN WHAT HAPPENS IN IF A COUPLE SEEKS TO
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HAVE OT]R STATE RECOGNTZE AMARRIAGE WHICH IS IN SHARP CONFLICT WITH

OUR FLNDAMENTAL PUBLIC POLICY

FOR THIS REASON. I AM CONFIDENT THAT THIS AMENDMENT WILL

WITHSTAND ANY CONSTITUTIONAL ATTACK BASED UPON DUE PROCESS OR

FULL FAITH AND CREDIT.

I URGE THE MEMBERS TO SUPPORT THE CONSTITUTIONALITY OF THIS

AMENDMENT.

THANK YOU, MR. SPEAKER.
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THIS AMENDMENT PROTECTS PENNSYLVANIA AGAINST A
FUTURE COURT DECISION DICTATING THAT WE MUST
RECOGNIZE SAME-SEX MARRIAGES WHICH ARE VALIDLY
PERFORMED IN HAWAII OR ELSEWHERE.

THE NEED FOR THIS LEGISLATION HAS BEEN CREATED BY A
RECENT DEVELOPMENT IN HAWAII WHERE A STATE COURT HAS
INDICATED THAT IT MAY EXTEND THAT STATE'S MARRIAGE LAW
TO INCLUDE SAME.SEX COUPLES-.UNLESS HAWAII CAN
ESTABLISH A COMPELLING REASON AGAINST SUCH AN
EXTENSION. FROM THE TONE AND REASONING OF THE HAWAII
COURT'S OPINION, IT SEEMS UNLIKELY IT WILL ACCEPT THE
STATE'S JUSTIFICATION FOR LIMITING MARRIAGE TO PERSONS
OF THE OPPOSITE SEX.

THE QUESTION THEN ARISES AS TO WHAT HAPPENS IF THE
HAWAII SUPREME COURT FOLLOWS THROUGH ON THE
IMPLICATIONS OF ITS INITIAL DECISION AND CREATES A RIGHT
TO TRANSACT A SAME-SEX MARRIAGE IN THAT STATE.

AT THAT POINT, THERE IS EVERY REASON TO BELIEVE THAT
HAWAII WILL BECOME THE SAME MAGNET FOR SAME.SEX
COUPLES THROUGHOUT THE COUNTRY THAT RENO, NEVADA
ONCE WAS FOR INDIVIDUALS SEEKING EASY DIVORCE. IT IS EASY
TO ENVISION THE PROSPECT OF THOUSANDS-EVEN TENS OF
THOUSANDS-OF SAME-SEX COUPLES MOVING TO HAWAII,
ESTABLISHING A RESIDENCE, AND THEN RETURNING TO THEIR
STATE OF ORIGIN IN ORDER TO REESTABLISH DOMICILE AS
VALIDLY MARRIED PARTNERS. HAVING BEEN VALIDLY MARRIED
UNDER THE LAWS OF HAWAII, SAME.SEX COUPLES THAT RETURN
TO PENNSYLVANIA WILL THEI{ DEMAND THAT THEIR SAME-SEX
MARITAL STATUS BE RECOGNIZED IN THE COMMONWEALTH AND
THAT THEY BE ACCORDED THE SAME PRIVILEGES AND BENEFITS
OF MARRIAGE THAT ARE GRANTED TO HUSBANDS AND WIVES.

IF SAME-SEX COUPLES DEMAND THAT THEY BE ACCORDED
THE STATUS OF MARRIAGE PARTNERS BASED ON THEIR
HAWAIIAN LICENSES, A QUESTION ARISES AS TO WHETHER OR



I{OT OUR COURTS WILL RECOGNIZE THOSE MARRIAGES ON THE
GROUNDS THAT THEY WERE VALIDLY PERFORMED IN ANOTHER
STATE AND ARE THEREBY ENTITLED TO FULL FAITH AND CREDIT
OR TO COMITY UNDER CONFLICT OF LAWS ANALYSIS.

IF PENNSYLVANIA DOES NOT TAKE STEPS TO REVISE ITS
MARRIAGE LAW TO ADDRESS COMMONWEALTH POLICY ON
SAME-SEX MARRIAGES, THERE IS NO WAY TO MAKE A
CONFIDENT PREDICTION ON HOW OUR STATE SUPREME COURT
WILL DECIDE THIS ISSUE. UNFORTUNATELY, CURRENT LAW
GIVES OUR JUDICIARY LITTLE IN THE WAY OF TANGIBLE
GUIDANCE FOR RESOLVING THIS QUESTION.

FOR THIS REASON, THERE IS A SUBSTANTIAL RISK THAT THE
COURT MIGHT ACCORD RECOGNITION TO HAWAIIAN.STYLE
SAME.SEX MARRIAGES UNLESS WE HERE IN THE GENERAL
ASSEMBLY FTLL THIS LEGAL VACUUM WITH A CLEAR DIRECTIVE
THAT SAME-SEX MARRIAGES VIOLATE THE FUNDAMENTAL
PUBLIC POLICY OF OUR STATE.

IF WE TURI{ OUR HEADS AND IGNORE THIS ISSUE, WE WILL
HAVE PLACED OUR DEEPLY CHERISHED CONCEPT OF MARRIAGE
AS A UNION BETWEEN A MAN AND A WOMAN AT RISK THROUGH
OUR OWN WILLFUL NEGLECT.

THIS AMENDMENT WILL PROTECT PENNSYLVANIA'S
HISTORICAL POLICY OF TRADITIONAL MARRIAGE IN TWO WAYS.

FIRST, IT WILL STRENGTHEN OUR LEGAL POSITION
AGAINST A FEDERAL CONSTITUTIONAL ATTACK ON DUE
PROCESS AND FULL FAITH AND CREDIT GROUNDS. ALTHOUGH I
BELIEVE OUR TRADITIONAL MARRIAGE POLICY WOULD
PROBABLY SURVIVE A FULL FAITH AND CREDIT OR DUE PROCESS
CHALLENGE WITHOUT THIS AMENDMENT, THE AMENDMENT
WILL BOLSTER THE COMMONWEALTH'S LEGAL POSITION BY
MAKING IT CLEAR THAT SAME-SEX MARRIAGES VIOLATE OUR
FUNDAMENTAL PUBLIC POLICY. THIS IS BECAUSE THE
PRESERVATION OF A STATE'S IMPORTANT PUBLIC POLICIES HAS
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GENERALLY BEEN FOUND TO JUSTIFY A REFUSAL TO APPLY THE
LAW OF A SISTER STATE.

SECOND, IT WILL ELIMINATE THE MORE SERIOUS LEGAL
THREAT THAT OUR COURTS WILL EMPLOY A CONFLICTS OF LAW
ANALYSIS TO RECOGNIZE SAME.SEX MARRIAGES VALIDLY
PERFORMED IN ANOTHER STATE.

A LITTLE BACKGROUND ON THE FULL FAITH AND CREDIT
AND DUE PROCESS ISSUES MAY BE HELPFUL STNCE THEY RAISE
FEDERAL CONSTITUTIONAL QUESTIONS. IN LIGHT OF A 1981 U.S.
SUPREME COURT DECISION IN ALLSTATE INSURANCE COMPANY
V. HAGUE, I DO NOT BELIEVE THAT PENNSYLVANIA WILL BE
FORCED TO RECOGNIZE SAME-SEX MARRIAGES ON THE FEDERAL
CONSTITUTIONAL GROUNDS OF DUE PROCESS OR FULL FAITH
AND CREDIT. HOWEVER, THIS AMENDMENT FURTHER
DIMINISHES THE RISK OF A SUCCESSFUL FULL FAITH AND CREDIT
OR DUE PROCESS CHALLENGE SINCE IT WILL CLEARLY
ESTABLISH THAT SAME-SEX MARRIAGES UNDERMINE A
FUNDAMENTAL PUBLIC POLICY OF THE COMMONWEALTH IN THE
HIGHLY SENSITIVE AREA OF MARRIAGE AND FAMILY THAT HAS
BEEN A TRADITIONAL SUBJECT OF STATE REGULATION.

IN HAGUE, THE U.S. SUPREME COURT UPHELD THE
APPLICATION OF MINNESOTA'S INSURANCE STACKING LAW
UNDER CTRCUMSTANCES WHERE THE WIDOW OF AN ACCIDEIIT
VICTIM MOVED INTO MINNESOTA FROM WISCONSIN AFTER THE
ACCIDENT AND THEN FILED A LAWSUIT SEEKING A DECISION
UNDER MINNESOTA LAW-.DESPITE THE FACT THAT THE
PLAINTIFF AND HER HUSBAND LIVED IN WISCONSIN AT THE TIME
OF THE ACCIDENT, DESPITE THE FACT THAT THE RELEVANT
INSURANCE POLICY WAS EXECUTED IN WISCONSIN, AND DESPITE
THE FACT THAT THE VICTIM AND ALL DRIVERS IN THE ACCIDENT
WERE WISCONSIN RESIDENTS AT THE TIME OT THE ACCIDENT. IF
THAT CASE PASSED CONSTITUTIONAL MUSTER UNDER FULL
FAITH AI{D CREDIT AND DUE PROCESS, SURELY PENNSYLVANIA
CAI{ APPLY ITS MARRIAGE LAW TO SAME-SEX COUPLES MARRIED

a
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IN HAWAII IF THEY CHOOSE TO LEAVE THE ALOHA STATE IN
ORDER TO LIVE IN THE COMMONWEALTH.
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BY ESTABLISHING A CLEAR-CUT PUBLIC POLICY BASIS FOR

REJECTING HAWAII'S LAW, THIS AMENDMENT WILL INCREASE
THE PROTECTION FOR PENNSYLVANIA'S MARITAL POLICY
AGAINST A CONSTITUTIONAL ASSAULT WHICH IS BASED UPON
FULL FAITH AND CREDIT OR DUE PROCEI,fiirtxt (Ssoy

A SECOND, AND EVEN MORE COMPELLING, REASON FOR
THIS AMENDMENT LIES IN THE MURKY SWAMP OF CONFLICT OF
LAWS JURISPRUDENCE.

AS A MATTER OF COMITY IN OUR FEDERAL SYSTEM, STATE
COURTS WILL FREQUENTLY HOI\OR THE LAWS AND POLICIES OF
OTHER STATES EVEN WHERE THEY ARE INCONSISTENT WITH
THE POLICIES OF THE HOME STATE. UNDER CONFLICT OF LAWS
ANALYSIS, STATES WILL RECOGNIZE THE MARRIAGES, DIVORCES
AND OTHER SOCTAL AND LEGAL RELATIONSHIPS ESTABLISHED
IN OTHER STATES AS A MATTER OT COMITY EVEN WHEN THE
STATE IS NOT REQUIRED TO DO SO.

THIS RAISES THE QUESTION AS TO WHETHER OR NOT OUR
HIGH COURT WOULD RECOGNIZF,' HAWAIIAN.STYLE SAME.SEX
MARRIAGES AS A MATTER OF COMITY UNDER CONFLICT OF
LAWS ANALYSIS. FRANKLY, IT IS NOT CLEAR AT ALL WHAT OUR
HIGH COURT WILL DECIDE, GIVEN THE CURRENT MURKY STATE
OF PENNSYLVANIA LAW.

FIRST, I BELIEVE OUR COURTS WOULD PROBABLY FINT)
THAT PENNSYLVANIA LAW PROHIBITS PENNSYLVANIA COUPLES
FROM CONTRACTING A SAME-SEX MARRIAGE WITHIN THE
COMMONWEALTH. IN DESANTO VERSUS BARNSLEY, OUR
SUPERIOR COURT RULED THAT SAME-SEX COUPLES CANNOT
CONTRACT A COMMON LAW MARRIAGE WITHIN THE
COMMONWEALTH. HOWEVER, IT MUST BE CAUTIONED THAT
OUR MARRIAGE LAW MADE SPECIFIC REFERENCE TO MALE AND
FEMALE MARRIAGE LICENSE APPLICANTS AT THE TIME OF THE
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DESANTO RULING IN 1984. SINCE THAT TIME, WE HAVE AMENDET)
OUR MARRIAGE LAW TO MAKE IT GENDER I{EUTRAL.
ALTHOUGH I BELIEVE THIS CHANGE WAS MERELY STYLISTIC
AND EDITORIAL, IT REMAINS TO BE SEEN HOW OUR APPELLATE
COURTS WILL INTERPRET THIS REVISION.

EVEN IF OUR COURTS WERE TO FIND THAT THIS REVISION
DID NOT ALTER THE SUBSTANCE OF OUR LAW AS FAR AS
MARRIAGES CONTRACTED WITHIN PENNSYLVANIA ARE
CONCERNED, THIS CHAI{GE COULD WEAKEN PENNSYLVANIA'S
DEFENSE AGAINST THE RECOGNITION OF SAME-SEX MARRIAGES
THAT ARE VALIDLY PERFORMED IN ANOTHER STATE.

THIS LEADS TO AN ANALYSIS OF HOW OUR COURTS MIGHT
APPLY OUR CONFLICT OF LAWS JURISPRUDENCE IN THE EVENT
THAT SAME-SEX COUPLES FROM HAWAII MOVE TO
PENNSYLVANIA AND SEEK RECOGNTTION OF THEIR HAWAIIAN
MARRIAGES. A PROBABLE SCENARIO INVOLVES THE
LIKELIHOOD OF PENNSYLVANIA COUPLES ESTABLISHING
RESIDENCE IN HAWAII, GETTING MARRIED AND RETURNING TO
THE COMMONWEALTH WITH A DEMAND THAT THEIR SAME.SEX
MARRIAGE BE GIVEN THE SAME LEGAL RECOGNITION AS A
MARRIAGE BETWEEN A MAN AND A WOMAN.

FIRST, THE COURTS WILL GENERALLY APPLY THE LAW OF
THE STATE WHERE A MARRIAGE IS PERFORMED UNLESS IT FINDS
THAT THE MARRIAGE IN QUESTION FALLS WITHIN AN
EXCEPTION TO THIS GENERAL RULE. RIGHT OFF THE BAT, THE
COMMONWEALTH STARTS OUT IN A WEAKENED LEGAL POSITION
BECAUSE IT MUST ESTABLISH THAT SAME.SEX MARRIAGES
SHOULD BE TREATED AS A1\ EXCEPTION TO THE GENERAL RULE
FOR RECOGNITION OF MARRIAGES IN OTHER STATES.

SECOND, STATES WILL RECOGNIZE SOME TYPES OF
MARRIAGES THAT WERE VALIDLY PERFORMED IN OTHER
STATES EVEN IF THOSE MARRIAGES COULD NOT HAVE BEEN
LAWFULLY CONTRACTED IN THE STATE. FOR INSTANCE, STATES
WITHOUT COMMON LAW MARRIAGE OFTEN RECOGNIZE THE
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VALIDITY OF COMMON LAW MARRIAGES THAT WERE VALIDLY
PERFORMED IN OTHER STATES.

OTHER EXAMPLES INVOLVE COUPLES WHO WERE VALIDLY
MARRIED IN ANOTHER STATE AT A YOUNGER AGE OR WITHIN A
CLOSER DEGREE OF BLOOD RELATIONSHIP, SHORT OF INCEST,
THAN IS PERMITTED IN THE HOME STATE.

AS FAR AS PENNSYLVANIA IS CONCERNED, I WILL QUOTE
FROM A DECISION OF OUR SUPERIOR COURT IN SCHOFIELT)
VERSUS SCHOFIELD. THE SCHOFIELD COURT RECOGNIZED A
MARRIAGE BETWEEN FIRST COUSINS WHICH WAS VALIDLY
PERFORMED IN DELAWARE DESPITE THE FACT THAT SUCH
MARRIAGES WERE PROHIBITED IN PENNSYLVANIA. THE
SCHOFIELD COURT DECLARED:

THE PARTIES TO THIS PROCEEDING IN DIVORCE
ARE OOOF KIN OF THE DEGREE OF FIRST COUSINS;',
BOTH ARE NATIVES OF PENNSYLVANIA AND WERE
DOMICTLED rN THIS STATE ON APRIL 15, 1906, WHEN,
EACH KNOWING THAT BECAUSE OF THEIR
RELATIONSHIP THEY COULD NOT LAWFULLY BE
JOINED IN MARRIAGE IN THIS STATE, THEY WENT TO
WILMINGTON IN THE STATE OF DELAWARE AND WERE
THERE MARRIED. THEY RETURNED TO THE STATE OF
PENNSYLVANIA SHORTLY AFTER THE MARRIAGE
CEREMONY AND HERE LIVED AS MAN AND WIFE, TWO
CHILDREN, NOW LIVING, HAVING BEEN THE FRUIT OF
THE MARRIAGE. THE LIBELANT LEFT THE HOUSE OF
RESPONDENT ON DECEMBER 7,1908, AND HAS SINCE
THAT TIME BEEN LIVING AT THE HOUSE OF HER
FATHER. SHE FILED THIS LIBEL IN THE COURT BELOW
ON DECEMBER 29,1909, ALLEGING THAT THE PARTIES
WERE OF "KIN OF THE DEGREE OF FIRST COUSINS,"
THAT THE MARRIAGE WAS NULL AND VOID AND IN
VIOLATTON OF THE ACT OF JUNE 240 1901, p.L. 597, ANn
THAT *NOT BEING DESIROUS OF CONTINUING A
RELATIONSHIP WHICH THE LAW FORBIDS AS BEING
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INCESTUOUS," SHE PRAYED THAT A DECREE BE MADE
DIVORCING HER FROM THE BONDS OF MATRIMONY
BETWEEN HER AND THE SAID RESPONDENT. . . .

THE ONLY QUESTION IN THIS CASE IS WHETHER
THE MARRIAGE, WHICH WAS LAWFUL IN THE STATE OF
DELAWARE IN WHICH IT WAS CELEBRATED, IS
RENDERED VOID, FOR THE REASON THAT THE PARTIES,
BEING DOMICILED IN PENNSYLVANIA, AND KNOWING
THAT THE STATUTE OF THIS STATE PROHIBITED THEIR
BEING JOINED IN MARRIAGE, THEY LEFT THIS STATE
FOR THE PURPOSE OF BEING MARRIED IN THE STATE
OF DELAWAREO THE LAW OF WHICH PERMITTED SUCH
MARRIAGE, AND SHORTLY AFTER THE CEREMONY
RETURNED TO THEIR PENNSYLVANIA DOMICILE ANI)
THERE CONTINUED TO RESIDE. . . .

JJ.L

. . . THIS STATUTE, BY ITS TERMS, PROHIBITED THE
MAKING OF MARRIAGE CONTRACTS, THE MARRIAGE
CEREMONY, BETWEEN FIRST COUSINS IN
PENNSYLVANIA, AFTER JANUARY I,I9O2, ANI), BY ITS
SECOND SECTION DECLARES MARRIAGES
OOCONTRACTED'O IN VIOLATION OF ITS PROVISIONS
VOD. BUT IT DOES NOT RENDER THE EXISTENCE OF
THE MARRIAGE RELATION, THE STATUS OF MARRIAGE,
BETWEEN FIRST COUSINS GENERALLY UNLAWFUL, IF
THE RELATION HAS ITS ORIGIN IN A CONTRACT
LAWFUL WHEN AND WHERE IT WAS MADE. IT BEING
ESTABLISHED THAT THIS MARRIAGE WAS LAWFUL IN
DELAWARE, WE FIND NOTHING IN THE STATUTE
WHICH WOULD WARRANT US IN HOLDING IT TO BE
INVALID IN PENNSYLVANIA.

HOWEVER, STATES WILL NOT RECOGNIZE OTHER TYPES OF
MARRIAGES THAT MAY HAVE BEEN VALIDLY PERFORMED IN
OTHER STATES IF THEY ARE DEEMED TO EITHER VIOLATE THE
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POSITIVE LAW OR FUNDAMENTAL PUBLIC POLICY OF THE HOME
STATE. EXAMPLES OF MARRIAGES WHICH HAVE FAILED TO
RECEIVE RECOGNITION IN MAI\Y STATES ON THOSE GROUNDS
INCLUDE THOSE INVOLVING BIGAMY, INCEST, AND EXTREMELY
UNDERAGED PARTIES.

IT MUST BE CAUTIONED THAT THE LAW CAN VARY FROM
STATE TO STATE ON WHETHER OR NOT A GIVEN TYPE OF
MARRIAGE VIOLATES ITS PUBLIC POLICY.

AGAIN, IT MUST BE EMPHASIZED THAT IT IS NOT ENOUGH
FOR A MARRIAGE TO BE SIMPLY ONE THAT CANNOT BE
LAWFULLY CONTRACTED IN THE HOME STATE. IT MUST ALSO BE
SHOWN THAT THE MARRIAGE IS FUNDAMENTALLY REPUGNANT
TO THAT STATE'S PUBLIC POLICY OR THAT RECOGNITION OF
SUCH A MARRIAGE IS PROSCRIBED BY THAT STATE'S POSITIVE
LAW.

WHEN WE LOOKAT THE CONCEPT OF A HAWAIIAN.STYLE
SAME.SEX MARRIAGE WITH THIS BACKGROUND IN MIND, WE
HAVE A VERY UNCERTAIN AND MURKY PICTURE FOR THE COURT
TO ADDRESS.

IN THIS REGARD, PENNSYLVANIA DOES NOT SPECIFICALLY
PROHIBIT THE COMMONWEALTH FROM RECOGNIZING SAME-SEX
MARRIAGES WHICH ARE VALIDLY PERFORMED IN OTHER
STATES.

MOREOVER, PENNSYLVANIA DOES NOT EVEN SPECIFICALLY
PROHIBIT SAME.SEX MARRIAGES BY WAY OF AN EXPRESS
STATUTORY DIRECTTVE FROM THE GENERAL ASSEMBLY, WHICH
CONSTITUTES THE POLICYMAKER FOR THE COMMONWEALTH.

THEREFORE, IT WOULD BE DIFFICULT FOR THE STATE TO
DEFEND AGAINST A RECOGNITION OF A SAME-SEX MARRIAGE ON
THE GROUNDS THAT SUCH RECOGNITION IS SPECIFICALLY
PROSCRIBED BY OUR POSITIVE LAW. THIS AMENDMENT FILLS
THAT VACUUM BY EXPRESSLY PROHIBITING THE RECOGNITION

B



OF SUCH MARRIAGES WHEN PERFORMED IN OTHER STATES AS A
MATTER OF SPECIFIC STATUTORY DIRECTIVE.

IN ADDITION, IT IS NOT CLEAR WHETHER OUR COURTS WILL
FIND THAT SAME-SEX MARRIAGES VALIDLY PERFORMED IN
OTHER STATES ARE FUNDAMENTALLY VIOLATIVE OF
PENI{SYLVANIA'S STRONGLY HELD PUBLIC POLICY.

FIRST, OUR MARRIAGE LAW NOT ONLY FAILS TO
SPECIFICALLY PROHIBIT SAME.SEX MARRIAGESO BUT WE EVEN
AMENDED OUR MARRIAGE LAW IN 1990 TO MAKE IT GENDER
NEUTRAL.

SECOND, OUR SUPREME COURT HAS ALREADY INVALIDATED
PENNSYLVANIA'S LAW AGAINST SODOMY WHICH HAD
DECRIMINALIZED THE TYPE OF SEXUAL ACTIVITY WHICH FORMS
THE BASIS FOR A SAME-SEX MARRIAGE. TF SUCH SEXUAL
CONDUCT IS PERMISSIBLE AS A MATTER OF STATE LAW, THIS
SERVES TO WEAKEN THE ARGUMEI{T THAT THE MARRIAGE
ITSELF IS FUNDAMENTALLY VIOLATIVE OF PENNSYLVANIA
PUBLIC POLICY.

ON THE OTHER HAND, PENNSYLVANIA DOES NOT PROHTBIT
DISCRIMINATION ON THE BASIS OF SEXUAL ORIENTATIOI{ AND IT
IS SUSPECTED THAT POLLING DATA WOULD SHOW THAT MOST
PENNSYLVANIANS ARE OPPOSED TO THE CONCEPT OF SAME-SEX
MARRIAGES.

HOW OUR COURTS WILL SORT OUT THESE AND OTHER
CONFLICTING POLICIES IN ATTEMPTING TO DETERMINE
WHETHER SAME.SEX MARRIAGES VIOLATE OUR FUNDAMENTAL
PUBLIC POLICY IS ANYBODY'S GUESS UNLESS WE PASS THIS
AMENDMENT AND GIVE THE COURTS A CLEAR STATUTORY
DIRECTION AS TO PENNSYLVANIA'S PUBLIC POLICY AS FAR AS
SAME-SEX MARRIAGES ARE CONCERNED.

FOR THESE REASONS, MR. SPEAKER, I URGE THE HOUSE TO
ADOPT THIS AMENDMENT.
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