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Geneto i Purpose oi the "Consumer Tronsuctions /-rct"

The hillwos introCuced to olter certoin Iong stonding rules of low thoi moy lrove

beep good ond necessory of the time of their encctment, krrt in iodoy's modern econcn:ly

only rlru" cs on impediment to the furthercrnce of sound cnd foir business Prcctices. The

legcl concepts knovyn qs confession of iudgment, holder in due course, disclaimer of

worronties, overbrood security interests, ond occelerotion ol loon poyments hove been

tokel adl,ontoge of by urrscrupulous mercl-ronts crrd,. in mony coses hove become instrrr-

nrents of oppression

ln todc;,'s morket ploce the originol concept of freedorn of controcl ond ihcrt the

best lcrv is ilre low the porties mode in their own borgoin works on.ly if llrere is equolity
of lcno,,vledge/ equolity of obility lo understcncl crnd equolity of oppcrtunii;u to go else-
where. Becouse lhe consumer is not in on equcl bor.qoining position itr rnony circumstonces

mony stotes hove olreody elimirioted tlre coticepts mentioned obove. The Federol Trode

Commission hcs reteosed some proposed rule clioi'rqes o'nd hos stoted the reosons for these

suggesiecl chonges in terms thot occurotely fit the purposes for which House Bill 170 wos

introCuced.

"T.he Commissiorr lros reoson fo believe thct rnony creditors uti Iize form controcts in

copsunrei'credit ti-cnsoctions whiclr constitute or contoin o "'confession of iudgment, o
vyoiver of stqtutory properly exceptiorrs, o woge ossiqnment, o provision crecting b,lonkei
security interests, o requirement thot the consL,n'ret'reinrburse the creditor for ottorney
fees u,hen the controcf is referred to on ottorneyr orrd prov'isions imposing lote chorges ond

^i
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extension fees; thot these ns ore included in form controcts wiihout ord torovr slo
e creditor in o given cose; es e remediestthe octuol risk of non-re ent orne

tn ure consumers; ondt t consumers recelve no su stontio
Un inings odde

ott
ne t in exc on efort e

o i ste creditor rem ies . t' r

The commission determined thot it hos reoson to believe the obove ossertions ofter

it wos presented with informotion compiled by the stoff during o two-yeor investigotion

of the chorocter ond use of collection remedies ossocioted with consumer credit ogree-

ments throughout the United Stotes.

.. lt should be nofed thot, olthough these proposed rules theoreticolly overlop this

piece of legislotion in o few rurp""tr, there ore severol essentiol focts thot must be

torne in mi-nd should rhe tempioiion orise to defer. to the FTC. First, the record cf ihe

FTC in promulgoiing such rutes is spotty. Mony such provisions beneficiol to the overoge

woge-eorner h-ou" bu.n put forth within the lost severot yeors - none hqve been ociopied.

Second, if the FTC rules ore odopted, the overoge decoy to be expected moy mount to

two yeors or more. Finolly, if the rules ore promulgoied, they will.serve only to enoble

the tommission or the Attorney Generol of the Unitbd Stotes to toke oction ogoinst flog-
ront ond repeoted violotions by creditors throughout the country. No. individuo l. who is

in[ured by iuch violotions moy do onything ot oll to.obtoin redress or holt illegol octivities.

oLriourly, the citizens of Pennsylvonio need something better, ond, most importontly,

something now.

Technicol Aspects of The Bill

Section t - Short Titte -'"Consumer Tronsoctions Act" (pB) line 2l

Section ? - Scope - Definitions - The bill relotes to onC offects oll consumer tronsoctions

involving tt', f consumer goods ond consumer services'

',Consumer (pB) line 26. Would be defined to meon on irrdividuol buyingr. borrowing or

leosing gooJs or services which qre used prinrori ly for personol, fomily or household use.

,,Consumer goods" (pB) line 29. Are defined to meon goods used, leosed or bouglrt for

use primoril, for personol, fomily or household purposes ocquired whether by cosh or

credit.

,'Consumer Services" (p9) line 2. Would include work, lobor or services furnished for

personot, fomily or household purposes. Services would olso include services furnished

in connection with the sole or repoir of goods, repoir or servicing of motor vehicles or

the instollotion or opplicotion of goods in the modernizotion, rehobilitoiion, repoir,
olterotion, improvement or reconstruction of reol property. Tlre oct would opplv wlrether

or not the improvement or recorlstruction of the property constitutes on imProvement to the

reolty or iust the oddition of o fixture.
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,'Defoult" (p9) Iine 10. Despite ony other definition in the controct or ogreement of the

porties defoult includes only the following situotions:

l) Non-poyment of one or more instollments; or

2) The debtor setls, gives owoy or disposes in ony other woy of
importont col lotero l; or

3) tmportont collotero I is token by onother creditor to sof isfy
onother debt; or

4) The debtor foits to repoir severe domoge to importont colloterol; or

5) The debtor foits to keep importont colloierol insured where o
controct requires thot he dc so; or

6) The debtor does ony other think prohibited in the controct, os

long os his octions reosonobly impoir the creditor's right to poyment

or qny other rights to which he is enritled

A consumer woutd be deemed in defoult (Secti on 21, only if he hos foiled to poy

one or more instollments, or hos disposed of the colloterol in o woy thot increoses the

risk to the creditor of non-poyment, or hos foiled to repoii'significont domoge tq the

colloterol, or hos foited to procure or mointoin in effect ony insuronce required, or hos

in ony other woy impoired the likelihocd thot he wi ll po y or perform his ogreement if
such other woy is specified in the controct.

(Goods ond Services tnstollment Soles Act - Present low "defoult" meons defoult
of ony obligotion of o confroct. House Bill lTOimposes the requirement thot the violotion
of ony terrnof the controct must impoir the l'ikelihood of poyment or performonce by the

debtor. )

(Home tmprovement Finonce Act - Hos some provision as Gcods ond Services

lnstol lment Soles Act. )

(Motor Vehictes Soles Finonce Aci - Defou!t ciefined: Differences; foi!ure to poy

tox or to provide proof of poymenf of tox on vehicle is specificolly mentioned, together
with unlowful use of motor vehicle; 4A2 supple.ments by odding the provision of violqtion
of ony otlrer term of the controct which would impoir performonce or poyment, ond

disposol or foilure to mointoin colloterol properly, or foilure to procure or mointoin
insuronce . )

(UCC - No defirrition of defoult)

"Household" - Should be deleted from bill becouse household hos common meoning in
the lolv ond is further def ined in Uniform Commercio I Code .



4-

"srpplying Corrsumer Goods or Services" (p9) line 22. Selling, leosing, ossigning or

owording by chonce or by ony other meons, consumer goods or services, ond irrcludes

ony solicitotion by o supplier with respect to ony of these meons of supplying consumer

goods or services (door-to-door solicitqtion or moil solicitotion).

The obove definitions of consumer, consumer goods ond consumer services moke it
cleqr thot the intended opplicobility of the oct is only to tronsoctions mode by consumers

for their own personql use. Tronsoctions between merchonts would be excluded.

Tlris restriction of opplicobility is compotible witlr the underlying purposes of this
bill. If is generolly conceded thot there is on equolity of borgoining position os

betleen merchorrts ond, therefore, there is no need for the legisloture to interfere
with their free controcting rights. By the some token, the tremendous inequolity of
borgoining pcsition thot sonretimes exists between'mercl-ronts ond consumers hos creoted
the necessity for this tegislotion.

Section 3. Discloimer ond Remedies for Breoch of Worronl'ies

tn eorly common low (low derived from coses, os opposed io legislotive enoctment
or regulotiorrs promulgoted by the executive bronch) when two porties entered into o
controct, the low presumed them to be of equol knowledge unless there wos intentionol
conceclment or deception by one or the other porties. Consequently, o consumer wos

ossrrnled to be os kncwledgeoble os the merchorrt with res!)ect to the goods or services
purchosed, ond he purchosed on item lorgely of his own risk. The more odvonced our
technology becqnre, the more ludicrous become this presumption ond the legol concept
of vrorronties rvos introduced in on ottempt to even the score. The merchont would lrove
to guorontee (either expressly or by implicotion) thot the goods were fit for their usuol
intended use (thot they v/ere merchontoble; e .g., o poir of dress or leisure shoes is pre-
sumed to be lit for normolwolking) or be fit for o pcrticulor puspose; o worronty for
porticulor purpose refers to o situotion where tlre seller hos reoson to know ony porticulor
purpose forl wl,ich goods ore required, onci thoi tire buyer is relying on the selier's skiil
or [udgment to select or furnish suifoble goods. (For.exomple, shoes selected porticulorly
for use in mountoin climbing; on ordinory poir of dress or leisure shoes would not be

suitoble for this purpose). Implied worront;r is one thot is nof expressly given by l'he seller,
but wlrich, by operotion of lovr, is given to fhe buyer by inrplicotion. lmplied worronties
cover both o worronty of merchontibility ond one for o porticulor purpose.

Howeverr ffierchonts found o convenienf device to.obsolve themselves from Iiobility
if the goods were defective by merely mol<ing os port of the controct, o provision which
woived this requirement thqt goods be "merchontqble"or "fit for o porticulor puspose".

Section 3A (p9) Iine 29. Would prevent o supplier or monufocfurer of new consumer
goods from discloiming (denyinS) liobility under these implied worronties. The supplier
does rrot hove to furnislr on express worronty, but, in ony event he corrnot discloim
implied worronties). Under tlre recently enocted Federol Low on worronties, (Mognuson
Act) PL 93-637, on which ihis subsection is bcsed, or some extent, no express worronty
is required, but iF on express worronty is given, implied worronties connot be discloimed,
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Section l0B. The proctice of giving on express worronty whil" ol the some time dis-

cloinring implied worronties often hts the effect of timiting the rights of the consumer,

rother tlon exponding them os he might otherwise be led to believe. The Federol Low

permits disctoi*"r of implied worrorrties only in the obsence of on exPress worronty

or in tlre obsence of o service controct entered into of the time of sole or within 90

doys or when on express worronty is limited (see discussion below). Section 3A is more

protective of the consumer, becouse it provides thot in no circumstonces con implied

worrqnties be denied on new merchqtrdise ' '

(Section 3A chonges the UCC implied worronties of merchontibility ond fitness for

o porticu lor purPose moy be disc loimed). a

Under this subsection, o supplier would be prohibited from limiting domoges for

personol iniuries orising out of ony breoch of worronty. (lniuries from on exPloding

,odo bottlej there is on implied worronty thot o bottle does not explode). This Pro-

vision is more protective of the consumer thon the Federol Low (Section lOBb ond

10443), which does permit timitotion of domoges when o limited wri.tten worronty is

involved if such limitotion is conscionoble (foir). (lf the written worronty limiis dornoges,

implied vrorrqlnties moy be comporobly limited). This provision of Federql Low does creote

o rother lorge loophole for the supplier of consumer goods.

(Section 3A chonges UCC; under 2-316(4), 2'7|8, 2'719, domoges for personol

iniuries moy be limited).

Section 3g (pl0) Iine 5. Also regu !qtes the limitotion of domoges for breoch of irnplied

or express worronty to t e rePolr or reP locement of the defective ports. Under Federol

Low (Seciion l08b ond 104(o) trPPlier con limit such domoges (see discussion on limitotiorr

of domoges for person,f,l iniuries). Sect ion 3B permits limitotion only if the supplier

compties with the requirements of this subsection. The se I ler wou ld not be ob le to do

this unless the supplier or monufocturer mointoins ploce of business witlrin this stote or

within 100 miles of the point of sq le through which worronty service is effected rvithin q

reosonoble period of tirne ofter request by the consumer. Federol Low olso hos no dis-

tonce limitotions; only mentions reosonoble iime, no me ntion of ploce. For exomPle,

the plqce'of repoir could be in onotlier stqte if more convenient to the seller ond consumer.

lf the sole is in Phi lodephio, ond the neorest service ploce is in Pittsburgh, the repoir could

toke p loce in Comden, New Jersey, if there is o repoir locotion in Comden. For the

supp lie rs or monufocfurers convenience, the worl< could be sublet; it does no t hove to be

performed c{t the ploce owned by the seller or monufocturer.

ln ony event, no limitotion to repoir or replocemerrt of defective Ports would be

effecfive if the supplier hos tried twice to fix the item ond hos foi led. (Federol Low

contoi.ns no such provision). lf the second ottempt to fix the itern foils, the consumer

would be oble to revoke occeptqnce (return the item ond recover his purchose price

minus the reosonoble volue to the consumer of the octuol use mode of the consumer goods.

tf the second ottempt foils, the consumer would olso be entitled to recover reimbursement

of ony extro expenses lre incurred for use of substitute goods or services while the consumer
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goods were held for repoir, if such holding wos for. more thon l0 doys ot ony one time.

[Jnd", Federol Low, revocotion is permitted, but the Federol Low does not fix o moximum

of two unsuccessful ottempts. Federol Low ollows reimbursement of extro expenses, but

does not provide specific time frome, merely "reosonoble".

(Section 3B UCC; Iimitotion of domoges for replocement of ports is permitted.)

Section 3 C ( Iine 25. This subsection refers to the obgve subsections ond provides

t o supp
l0)
rer o CONSUmer goods wishes to disPose of used merchondise, hu sti ll

moy supply those goods on qn "os is" or "with oll foults" bosis. The supplier must,

however, provide the consumer willr o notice (in t2 point, extro bold tyPe or lorger) to

the effect thot the goods being purchosed ore "os is " or "with o I I fou lts " . This meons

thot no worronty or guorontee is given, ond thot the buyer must beor the full risk thot

these goods might be defective. ln other words, the supplier is not responsible for

deiecting ond informing the consumer of oltdefects. This subsection rvi ll moke

relotively eosy for the merchotrt to sell goods "os is" or "with oll fqults", while of the

some time provide reqsonoble protection for the consun"ler. Th is is consistent with

Federol Low, Section 104(o)(3) vvhich requires thot oll disc lo irners be conspicuous .

(Under UCC, "os is" or "with ollfoults" goods con be excluded from the worronty,

but Section 3C supplements tlris tow by odding o strict riotice provision. )

Section 3D ( il) line 10. This subsection prohibits o supplier or monufocturer of goods

or serv I ces from enyl ng liobility (discloiming) under on exPressed worronty or lim t tng

the remedies or domoges in on expressed or implied worronty (38), collectoble by

consunrer unless the controct cleorly
consumer served by thof suPplier the

Low hos similor provisions).

discloses in o monner comprehensible to tlre overoge
extent to which these limitoiions exist. (Federol

Sectiorr 4. This secfion expressly prolribits o consumer from woiving certoin rights con-
|[rrea 6T'im by this bi ll ond other existing stotutes. The importonce of this section con

not be overemphosized. The suppliers of consume!'goods could very effectively resfore

themselves to o superior bcrgoining posiiion by merely osking the consumer to woive
(give up) his protection. The consumer would hove little choice; occept the terms or

do not finonce the purchose, if it were not for the following restrictions:

Sectiorr 44l ll) line 22. Tlre consurner is not permitted to woive ony cloinr or defense

t ot e moy ove ogo inst th e supp[ier, or ossignee. Thot is, o consumer moy not give uP

his right to defend ogoinst o creditor's lowsuit, nor moy he give up his right to sue the

creditor for ony breoch of tlre coniroct.

(Gpods ond Services lnstoltment Sotes Act, Home lmprovement Finonce A.ct, ond

Motor Vehicle Soles Finonce Act ore oll the some os HB-170. .

t

the

(UCC does permit woiver of defense. )
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Secti on 4A2 ll) line 26. This subsection would prohibit o consumer from giving o
SUPP rer or on ogen torem ployee or ossignee of the supplier permiss ion to enter the

umer's premises ond unlowfully enforce terms of the contro ct, thot is, the consumercons
could not give the seller the right to use "self help" ond toke the item bock by force.

However, the supplier or the ossignee or ogents or employees could be given the

right to peocefully enter the premises of fhe consumer ond recover property ofter the

consumer hos defoulted. (See Sectic,n 2).

Section 4A3 (pl2) line 3. lt would be o violotion of this oct for o seller to include o

rgivesuptherighttosuetheselIerforonyviolotionof
this oct or for ony repossession of go,rds by force or ony other wrongful oct committed

in the enforcement of the controct.

(UCC - No similor provisions)

(Goods ond Services tnslcrllment Soles Act, Home lmprovement Finonce Act, ond

Motor Vehicle Sqles Finonce Act hove the some proVisions ond ore oll the some os

HB-170.)

The consumer ond supplier would.r-however, b" permitted to settle their differences
out of court by entering into o settle,ment. lf o consumer hos sustoined property domoge,

for exomple, he could settle rvith the supplier or tronsferee or ogent or employee.

Secti on 4A4 (p12) line 10. The eltfect of this subsection is to prolribit the consumer
ho llenge venue.

TheQuesiion of Jurisdiction is wlrich county court hos the power to heqr o porticulor
cose.

Tfre Question of Venue centers on which court omong those hoving the power to do

so will lreqr the cose . .

The rcitionole behind this subsection is thot in mony instonces it is inconvenient for o
consumer to hove to trovel from the county in which he moy reside qt the commencement

of the oction. For exomple, if the consumer sigrred the ogreement in Philodelphio ond

resided in Erie County when the suit is begun by the supplier, tlris would be inconvenient
for him io trovel qcross the stote, with his wifnesses, or to hove fo seek on ottorney in
o stronge oreo of the stote. Unscrupulous merihonts hove been known to deliberotely
begin suit in o county distont frorn where the consumer is locoted, in order irnproperly
induce him to compromise his desire to fight the suit to the fullest extent.

lf ti,u 
"onrrru, 

no longer resides in this stote, the some rotionole would no longer opply.
ond the supplier or ossignee or person octing in their beholf con, thereiore, sue eitlrer
in the county in which the.consumer resided when he signed the controct or, where oppro^
priote, the county where the goods in question hove become so otfoched to reol property
so os to become o port of the reol property, in the county in which the reol property is

locoted (for exomple, siding os port of the wolls of o house). Under present low, consumer
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controcts generolly contoin such pro\/isions, where sellers effectively con moke o binding
determinotion os to which court will heor o cose orising under the controct.

Secti on 4A,5 (p12) line 21. This subsection would prohibit the consumer from woiving
ction 12 of this.oct. (See pl9 line 14)

Secti on 48 (p12) line 23. This subsection provides thot o supp!ier's use of ony of the
clouses in o contrqct listed in 4A shol I be o violotion of this oct; if ony of the pro-
hibited clquses enumeroted obove ore used in cn ottempt to effect collection from o

consunler (or obtoin o settlement), thot would be on odditionol violotion. For exonrple,
if the supplier misinforms consumer by telling him ihot he hos woived o defense (violotion
of 4Al), ond consumer either poys the bi ll without further protesf, or is fempted to
ccmprornise his rights by wrongful settling with the supplier, this would constitute
onother violotion.

Section 5. Control of Accelerotion Clouses

A device thot hos often coused low or moderote income consumers much ogony hos

been the sudden unexploined cqlling of his nofe. A creciitor.moy, without worning,
decide thot his interest is in ieopordy ond infornr the consumer thot qll remoining pay-
ments on the occount ore due. Chonces ore extremely greot ihot the consumer rvould
not hove ihe meons ovoiloble to poy off the obligoiion ond this ropid occelerotion could
cquse him to lose the goods purchcsed ond possibly odditionol collotero!.

As Mr. Firrnin, Comrnunity Legoll Services/ lnc. of Philodelphio testified before the
Committee on Apri I 23 (p3B), opproximotely l"/o to 4o/o of debtors defou lted. ln f his
regord, v/e should note thot Mr. Dovid Coplovitzin his book Consumers in Trouble,
The Free Press, 1974 p.53, indicotes thot debtor's loss of incomJfihe slngie most reoson
for defoult in opproximotely 43o/o of the coses surveyed. This usuolly indicotes not o
lock of honesty on the pori of the debtor, but inobi Iiry to poy. Approximotely, lolo of
defoult could be ottribuied io deception ond froud on the port of the seller (shoddy mer-
chondise or misleoding odvertising). Out bill encouroges the ddotor to moke every
reosonqble ottempt to prevenf losing the merchondise by giving him time to obtoin the funds
needed to cure the situotion.

Section 5A limits tlre use oi'qccelercrtion clouses to the following circumstonces:

Section5Al (pl3) line 6. The supptier or ossignee must first give the consumer 14 doys
pil;rnoiGe oathtlntent to occelerote, ond the grounds for occelerotion, ond the con-
sequences of defoult ond exploin how the defoult moy be cured (before the occelerotion
dote) through poyment or performonce (e.g., repoir colloterol). As specificolly mentioned,
in this subsection, the consequences of defqult ore:'

l) Entire omount of the bill will become due immediotely;

2) Any colloterol givetr under the soles controct moy bu imrnediotely peocefully
repossesses (this ties in with discussion of 4A2), ond;
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3) Legol oction moy be storted before or ofter repossbssion.

This notice must be sent in o form thot complies with the form set forth in the

bi ll.

ond,

Secti on 5A2,
ony ot er

14) Iine 29. The consumer sholl be in defoult. "Defoult" meons despite

efinition in controct or ogreement of the porties, defoult includes onlye

the fo I lowi ng si tuo tiorls:

l) Non-pcyment of one or more instb I lments; or

2) The debtor sells, gives owoy c'r disposes in ony other woy importont
collqtero l; or

3) lmportont colloterol is token by qnother creditor to sotisfy onother

de[:t; or

4) The debtor foils to repoir severe dornoge to importont colloterol; or

5) The debtor foils to keep importont colloterol irrsured wlrere o confroci
requires thot he do so; or

6) The debtor does ony other thing prohibited in the controct, os long os

his ociions reqsonobly impoir the creditor's right to poyment or ony

other rights to which he is entitled.

ond either,

Section 5A3 14) Iine 30. The consumer hos not v,,ithin the l{-day 'period of the notice

cure e defou i t roug Po yntenf or performonce) ot given ossuronces oF poymenf or

perforrnopce. Adequote ossuronce of poyment or performonce meons g) offer of poyment

or poyment of port or olt of on imstollmenf, so thot the creditor is sotisfied thot the buyer

wiil be obte to continue regulor poyments, or b) port perfcrrnotrce of ony other obligotion
under the controct so os to reossure the creditor tlrot [ris colloterol or other security is

not in ieopordy.

ofr

Section 5A4 (r:15) line 3. Tlre defoult is the third defoult of flre consumer during ihe term

of the controct. Under this provision the seller con occelerote immediote ly, This gives

the debtor omple opportunity for o good foith effort to cure the defoult, ond, ot the some

time is foir to the creditor, becouse it discouroges bod foith on tlre port of o debtor who

might toke odvontoge of cccelerotion ipdefirritely, ond permits the creditor to receive
sotisfoction within o reosonoble tirne period (sue on defoult).
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Section 5B (pl5) line 5. Once o defoult hos been cured by the consumer, the occelero-
d the originol poyment schedule would resi.lme. ln order for thetion would terminote , eff

consumer to cure the defoult ond bu ploced bock in good stonding, he would hove to poy

bock oll instollments thot felt due during the defoult period ond would olso hove to Poy

ony lote chorges ond fee for octuol cost of service of the notice.

Sec tion 5 C !2. This section sets forth requirements of notice whenever ol5) line
SUPP rer wl es to occe erofe. The notice of occelerotion \/ould hove to be moiled,
certified moil return receipt requested, in tinre to be received by the consumer in the

current course of omil, or delivered not less thon 14 doys before the dote ot which the

debi would become due by occeleroiion. Moiling in occordonce with reosonoble esti-
motes of time required for delivery would be regorded os complionce rvith this subsection,

but if for some feoson the notice wos not received by the consumer until less thon 14 doys

before the dote on which tlre debt would becone due by occelerotion, the corrsumer would

still hove 14 doys to cure the defoult. (For exomple, even if the creditor mode reoson-

oble ottempts to comply vritlr this subsection ond the notice wos recieved by the consumer

ll doys before occelerotion would begin, this bill would deloy the beginning of the occeler-
otion for 3 doys, or the number of doys necessory to moke up the difference between 14

doys minimum required by this subsection, ond ll doys, the notice period octuolly given

by the creditor. (14 minus ll = 3)

(Goods ond Services lnstollment soles Act - under present low occelerotion is per-
mitted upcn defoult of ony obligoticns in controct. Section 5 supplements present low

with requirements of notice ond right to cure. HB-170 limit; defoult to o violotion which '

would reosonobly impoir the likelihood of poyment or performonce.

Home Improvement Finonce Act - Present low permits occe!erofion upon defoult of ony

obligotions. HB-170 limits fhe scope of defoult by permitting ciefoult only when there is
reosonoble liketihood of impcirment of poyment or performonce, ond supplements Present
tow by odding requit'ements of notice qnd right to cure.

Motor Vehicle Soteg Finonce Act - HB-170 chonges present low by odding os o ground

for defoult os onything in contrqct whiclr would reosonobly impoir poyment or Performonce,
toss of foilure to mqiirtoin colloterol or mointoin insuronce ond odds.notice, cure require-
ments . ,

(ucc I-208)

HB-170 strengthens in two woysl

l) Under present low occelerotion is permitted if the creditor hos o good foith
belief thot the poyment or performonce would be impoired by tlre debtor (deems

himself insecure). The burden of provirrg lock of good foith on the port of the

creditor rests on the debtor. HB-170 shifts the burden by requiring the violotion
to octuolly be one tlrot impoirs the likelihood of performonce or poyrxent.

2) l-lB-170 supplements tlre UC(I b;, odding provisions obout notice ond cure. )
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Section 6. Entry of Judg ments by Confession

Under current low, confession of iudgment is thot device by which the debtor outhorizes,
by signing o controcl or iudgnrent note contoining o clouse, usuolly in fine print ond

oLscured by vorious other provisions, the creditor to enter finol iudgment on the obligotion
without notice to the debtor before entry. The iudgment moy be entered, depending upon

the terms of the porticulor clouse, either before or ofter defoult by ihe debtor, with or

without ottorngy's fees, ond moy give rise to liens ogoinst personol prcperty, reol estote,
or both, which moy ultimotely serve os the bosis of execution upon ond sole of such

property ot o slreriff's sole.

HB-170 alters this procedure os follows:

l) Although entry of iudgment continues to be permitted, such iudgment moy not

serve os the bosis for execution unless the creditor fi les o comPloint ond follows
due process under on oction of ossumpsit. However, the lien of the iudgment
remoins on record, preserving the creditor's priority, unless h" rltimotely does

not prevoil in his suit.

2) Such iudgment moy not be entered unless the unpoid omount of tlre debt is
ot leost $lr000o .

3) When the iudgment creditor is poid off or tlre unpoid omounf oi the ciebt is

reduced to be!ow $lr0C0, he must lrcve lhe records in the prothonotory's office
omended to shorv thot the iudgment hos been sotisfied.

Other stotes hove recognized the offensiveness of the wciver by o debtor of ony
right to o heoring in court before o creditor executes c Iien on the debtorrs possessiotls.

Entry of iudgment without the debtorrs knowledge gives the creditor o powerful
weopon ond enobles him to coerce poyment by the debtor who miglrt otherwise hove

reosonob le grounds for withholding poyment .

According to the "Report of the Notionol C.orrtrnission on Consumer Fincnce"on
Consumer Credit in the United Stotes (Dec.1972), only "seven stotes perrnit confession

of iudgn'renf by worront of ottorrrey prior to conrmetlcement of suit. Of these, ohly in
tllinois, Ohio, ond Fenrrsylvonio hos the use of confessiotrs becn widespreod.

ln lt961, o prominent legol scholor declqred tlrot o non-notice type of iudgment
violoted the l4th omendment becouse it did not meet the requirements of procedurol due

process (or procedurol foirness). Professor Dorr Hopson orgued thot the cotrsent to hove

iudgment entered wos not consent bt,rt port of o controct of odhesion. Mcre specificolly,
*" rn"on thot there is inequolity of l<nowledge, inequolity of obi lity to understond the

complexities of on oction, ond inequolity, of opportunity to go elselvlrere. He soid the

signer of o note confessing.iudgment did not, in foct, consent to such o provisicn since
he hod no effective choice.
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A court decision Sworb v. Lentrox 3|4 F. Srpp. l09l (E. D. PA 1970), off 'd. 405

U'S.l9l(l972)offirffindbonnedthePennsylvonioprocticeoftoking
iudgnrents by confession ond thus obtoining o security interest in the debtor's property

Lufor" the iebtor hod on opportunity to be heord. This decision wos limited ond in

effect soid tlrot o right to o heoring moy be woived, no intelligent woiver could be

mode regording consumer credit tronsoctions when the consurner eorned less thon $10r000.

' Thu report recched o conclusion thot, "No consumer credit note or controct slrould

be permitted to contoin o provision whereby the debtor outhorizes ony Person by worront

of ottorrre/ or oilrenvise, to confess iudgment on o cloim orising out of the consumer credit
tronsoction withouf odequote prior notice to the debtor ond without on opPortunity for

the debior to enter o defense".

Secf ion 6 implements ihe obove recommendotion by doing the following:

Section 64 15) line 22. A consurner credit controct moy provide for coniession of

iudgme nt t suc cotl ession would hove to be pursuoni to the provisions of this oct.
The impo rtont feoture of this oct for which there would hove to be comPlionce is the

requrrcmeni thcrt o) fhe prothonotory of the court in which the iudgment is.filed must

note thot tlre iudgrnent (l) complies with this oct ond, (2) if the iudgment so confessed

is not confessed subi ect ot the limitotion thot the lien of the iudgment sholl not bind

ony reol estote whic h is used or expected to be used os o principol residence of the con-
sumer / then evidettce must be supplied to the effect thot the iudgmeni is in compliortce

with the Federol Consumer Credit Protection Act. As o procticol motter, the best

evidence thot the creditor could fi le with the prothonotory thot he hos compi Ied with
the Federol Consumer Credit Protection Act is o copy of the soles controct which notif,ies

ttre copsumer of the 3-doy right to rescind (return the merchondise). The significonce
of this is the foct thot whenever o lien could be imposed on the residence of the consumer,

the Federol Act requires notice of thof fqct ond o 3-doy right to rescind.

Hence, the creditor hos o choice: l) He does not ottoch the reol estote which the

consumer uses os his resi-dence, or 2) if he doelle must gront the consumer o 3-doy
riglrt to rescind.

Secf ion 6 B 15) lir,e ll. No conitession of iudgment could serve os o bosis for c levy

execution urrti ofter the creditor olleges thot the debtor hos defoulted ond tlre focf
thot lre hos defoulted is estoblished in court. (Fi ling o suit in Assumpsit.)

This subsection ollows o confession of iudgment to operote os o lien, brt the property
subiect to the lierr could not be sold or disposed oF unti lofter there wos o full heoring.
The heoring gives tlre consumer the opportunity to contest.wlrether or not he hqs been

in defoult ond on opportunity to roise his defenses of defects in tlre product, etc. (This

prohibition of execution goes beyond the Sworb opinion becouse it opplies to debtors

of otl incomes).

Section 6C (p16) line IB. This subserction would prohibit ony confessions of iudgrnent in
rrpoidintheconSUmercredittronsoctionotthetimeofottempted

entry is less thon $lr00C. .
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Section 6D ( 16) line 22. Fees for entry ond sotisfoction of the iudgment moy not be

c rged to t e collsu;:ner.

Section 6E ( 26 . A creditor would be required to notify fhe prothonotory osl6 ne

soon os e debt is sqti ied or wi thirr l0 dcys ofter receipt of sotisfoction.

Section 6F (pl6) line 30. For purposes of this secf ion, sotisfoction would include reduc.'

sum tess thon $1r000. For exomPle, if the consumer owestion of the omount unpoid to q

$1r200, confession could be entered provided thot it complies witlr this section. However,

suppose thcrt the omount unpoid is reduced to $1r000 over the course of severol poyments.

ai if,is point, 6C, is oppticoble ond confession could rrot be entered os long os the

omcunt unpoid is less ihon $1r000. ln othei'words, 6F qnd 6C ore directly reloted to one

onother.

Rules of Civil Procedure - Permit confession of iudgment - therefore, omends by

present lorv by odding consumer sofeguords.

Secti ons7, B, 9, ond 10. Deol with fhe concepts of holder in due course ond reloted

lender. These ore interreloted concep ts thot ore extremely importont to the genercrl

obiective of tlris bi ll to bring the consumer inio on

supplier of goods ond services the consunler wottts.
equol borgoining positibn with the

ln 1753, in the cose of Miller v. Roce, the King's Bench of Englond held thot o Bonk

of Englond promissory b"o reii6iE-*,iinT-r.o ted os moneyl os cosh" by busi.ness men deoling'
,,in tlie ordinory couise ond tronsoction of busirress". The cauri decided thoi when such

o note wos stolen ond thereofter sold to o person who poid foir volue ond hod no notice

of the theft (o bono fide purchoser), thot bono fide purchoser would prevoi lover oll persons

cloiming the note, even the originol owner. The roiionole for this decision wos bosed on

the feoithot the growth ond soundness of commerce would hcrve been impeded or destroyed

if o controry decision were reoched. This feor wos probobly well-founded becouse pro-

rnissory noles of the Bonk of Engiund were noi "legol tender", but were nevertheless

"possed fronr hond to hond, serving mony of the purposes of poper money, which did not

exist in Englond ot the iime". To ollow persons oiher thon bono fide purchosers to cloim

ownership to the note would indeed hove on odverse offect on commerce.

With the development of poper money, the enrphosis on offording o gooci foith pur-

choser of noles ond controcts freecio'n from cloims to the instrurnent groduolly shifted to

permit the good foith purchoser to cut off defenses which the obligor moy hove ogoinst

poying the note .

Todoy, under the Uniform Commerciol Code on individuol con quolify os holder in
due course if he tokes on instrument for "volue", i'in good foith" ond "without notice thot

it (the instrument) is overdue or hos been dishonored or of ony defense ogoinst or cloim
to it on the port of ony person". The sfotus of holder itr due course provides mony

odvontoges ogoinst the individuol obligoted on the instrument, ond these odvontoges ore

brouglrt into shorp focus wlrere the instrument is used in o consumdr credit trcrnsoction.
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ln o typicol consumer credit purchose of goods, the purchoser signs on instollmeht

note to the setter ogreeing to repoy the unpoid portion of the purchose price plus finonce

chorges in occordonce with o stipuloted repoyment schedule. The seller, in turn,

"negotiotes" the ncte to o finoncing instutition (usuolly o soles finance compony or bonk).

ln most of tlrese tronsoctions the finoncing institution hos tlre stotus of holder in due course

ond con enforce the purchoser's obligotion on the note irrespective of ony defenses which
the buye!'moy lrove ogoinst the seller regording the underlying sole. For exomple, if o

purchoser signs o note os pcyment or portiol pcyment for o, refrigerotcr, the finoncing
institution holding tlre note os Irolder in due course is entitled to receive Poyment even

though the refrigerotor wos defective, wos never delivered, orr if delivered wos not os

represented oi the time of the sole.

There wos testimony qt the committee heorings to the effect thot opproximotely 39

sfotes hove either obolished or restricted holder in due course ond woiver of defense.

There ore no indicoiions thot credif in the consumer oreo hcs been overly offected os o

result of these reforms. (Testimony of Joseph B. Sobel, Pennsylvoniq Legcl Services

Center, John C. Firmin, Community Lugol Services, lnc.., Philodelphio ond Dcvid Scholl,

Delowore County Legol Assistonce Associotion, lnc.', Chester, Pennsylvonio (Apt.23 -
pgs. l4-.l8) ond Lewis Toffer, Neighborhood Legol Services, Pittsburgh, (Apt.23'
'p-. 

27 & 28).

The Notionol Commission on Consumer Finonce, December 1972, supporled the oboli-
tion of holder in due course, poge 36-37. Their rotionole wos fhot plocing the burden on

ihe lender industry (os ossignee) to police the consumer finonce industry wos reosonoble

ond procticol . The lenders ore in qn excellent positiorr to pressure the sellers into moin-
toining high stondqrds of competency ond foirness in their deolings with consumers. lf

"fIy-by-night" operotors ore driven from the morket os o resuli of this supervision ond

pressure, evervone is reolly better off. As o procticol motter, ossignees con Protect
ihemselues by demonding o guoronty or reserve occount.from the seller so thot the lender

would be indemnified for ony loss resulting from his liobility to the consumer, os hos

genero lly been the situotion in lhe oreo of bonk finoncing of outomobile purchose since

ig47 , *i+1",, the possoge of the Motor vehicle Finonce Act, which prohibits the use of common

defense cut-off de'rices, such os holder in due course ond woiver of defense clouses in

such tronsoctions.

Without question, the sections obolishing holder in due course ore the most importont

sections of this bill. Lewis Toffer's testimony ot the coinmittee heoring (Apr. 23 ' p. 24-25)
illustroted o typicolly unforiunoie cose involving shoddy merchondise. A compcny in
Pittsburgh soid thot it hod o device which could be ottoched to the home furnoce ond this
device wos elecfrosloiic in noture ond would eliminote up to 90% of the dust ond pollen
in the oir. Mony persons with members of their fomilies who hod severe ollerg*y' problems

purchosed this device. lt wos o very lorge metol box. The device wos instolled. A
mo[or bonk in Pittsburgh provided the loon forms fo this compony. The Bonk hod o written
controct wiih this cornpony thot would be the exclusive comPdny to hove these loon forms

sent to. Boxes were instolled in 1,000 homes. lt never worked; lt wos o toto I froud.
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The fty-by-night seller wos put out of business by the ottorney generol, but the

bonk, whi.h wos o rr:loted lender in this instonce, could ond did rely on its protected

stotus ond continued to collect on obligotions incurred by consumers who hcd been tol<en

odvonfoge of by o selter which reliecJ on bonk's finoncing to continue o scheme which

wos o proven fioudulent by ottorney generol of Pennsylvonio. The bonk could continue

to do so becouse, olthougir its officers hod porticipoted in on ongoing iinonciol orro:rge-

m=nt with the sotes compony ond provided consumers under this orrongement with the

funds needed for worihless purchoses,, the bonk's reloticnship with the soles compony is

of obsolutely no legol consequerlce. The consumer tronsoctions ore technicolly ordinorily
direct locns. Under I{B-170, wuch porticipotion in o soles cornpoign would subiect o

lender to oll liobi lities which would hove ottoched to the Soles Compony, hod it
remoined in bus!ness.

Lewis Toffer, in his opinion indir:oted thot the bonk is ot leost morolly responsible.

Our bi ll willmoke the bonk's legol obligction equol to its morol obligotiotr. Our gool

is to pi'event ony more Cistressing exomples.

Secti on 7. Limitotion on Negotioble lnstruments

Secfi onTA 17) line 3. Provides tlrot no supplier of consumer goods or services would

le to ta e os evidence of or security for performonce of orry obligotion of the consumereo
ony negoiioble instrument (for exonrple, pi"omissory note) otlrer thon o check or bonk droft

foi 
"urrent 

collection token in corrditionol poyment of on obligction presently due. 
,

Since su[sequent sections of this billwould obolish the lrolder in due course concept

wifh respect to consumer tronsoctions/ this section is necessory to Preserve the negotio-
bility of the check or bonk droft. Holde,r in due course os exploined obove is derived

from negctiobility, ond consequentty it is necessory fo specificolly stote thot the nego-

tiobi Iity of checks ond [:onk drofts ore not going to be offected by the obolishing of

ho!der in due course rvith respect to consumer tronsoctions.

Secfi onTB (pl7) line 9.. Specificolly requires the supplier of consumer goods or services

;EEilg t" fiC " wriTGn instrument for the poynretrt of deferred consumer obligotions to
conspicuously mork the instrument "corsumer-obligction - not negol'ioble" in conspicuous

fype on its fqce .

This section hos the effect of putting everyone on notice (porticulorly ossignees) thot
the holder in due course is obolishecl ond tlrus the tronsoctiott is subiect to oll consumer

defenses. However, Section 98 (plB) line 3 provides thot even if the seller fqils to mork

the instrument in occordonce vyith tlre subsection, ihe ossignee is neverl'heless sti ll lioble
for oll corrsumer defenses. V/ithout Section 9B qcting in correlotion with subsecti on7B,
the op1>ortunity for cibuse would be greot. '

Section B. Rights of Assignees of Consurner Controcts or Agreernents

This -section con be best understc>od in context with Section 9. Section 9 specificolly
stotes thoi o trcnsferee of o consumer obligotion sholl be subiect to oll the cloims or
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defenses which ore good ogoinst the person supplying the consumer goods...section 9

in essence qbotishes holder in due course with certoin limitotions.

Section 8A line 14. Acts os o timitotion on Section I in thot it provides thot ont7)
ossignee or tron ll not be tielrle to the consumer in respect to ony cloirn or defenseeree s o

osserted l,y the consumer in exc ess of'the omount originolly poid by the ossignee or trons-

feree for the obligotion. For exomP 1", if the consumer hos on $800 cloim ogoinst the

seller, ond if the ossignee on ly poid $400, ossignee is onlY lioble for $40C.

Section Bg (pl7) line 2l . Permits o consumer to withhold poyments due in respect of o

consumer tronsoct ron Pe nding setttement of o disposition cloim of which not ice hos been

grven. For exomp t", if the consumer hos purchosed o refri gerotor, ond gives notice to

the ossignee of o defect, he is not obligoted to moke onY further poyments due Perrding

settlernent of the cloim . This subsection would prevent the type of incident regording

the "potlu:ion control o'evices" (menfioned obove).

Section 9A. This subsection specificolly stotes thot o tronsferee of o consumer obligotion

*I;irrg 6[i of o consumer tronsoction is subject to oll cloims ond defenses thof the supplier

is subiect to, except:

Seciion 9A I 17) line 30. Cloims ond deltenses orising from other tronsoctions between the

SUPP ier ond consumer w ch would occrue ofter the consumer hos boen notified of the

tronsfer. (Let us suppose thot tlte consumer purchoses o stove; subsequent!y the note is
qsslg ned ond the consumer is notified of the tronsfer. Loter, the some consumer purchoses

'o freezer from the some seller. A defeci is found by the consumer in the freezer. Under

9Al , the ossignee, olthough he would be liqble for any c loims orising from the f irst trons-

oction involvi ng the stove, h" would not be lioble for ony cloims orising from the second

tronsoction involving the freezer .

Sectiorr 9A2 (t lB) line 4. A tronsferee of o check or bonk droft token for currelrt col-
ect ron o Perscn suPP Y ing consumer goods or services moy become o holder in due

course. This section meons thot if the !ender onC the buyer hod engoged in previous

tronsoctions, which constitutes o direct loon ond not G relol'ed one, then'the tronsferee

coutd tol<e checks for poyment cf debts olreody due.

Section 9B (1 IB line 9. This section strikes ot onother device used by creditors ond

lronts to provide t emse lves with inrrrunity from defenses to poyment which the buyermerc
moy be oble to ossert ogoinst the seller. The .'Woiver of Defense Clouse" operotes the

the sqnre v/o;r as the Hcl der in Due Course do if port of on

instollrneni soles controct (os disti nguislred frorn o note) ond, in effect, provides to the

osiignee of the controct the benefits of rregotiobi lity ond HIDC stotus through o con-

troctuo I provision,

A typicol woiver of detense clouse'reods os follows:

,'lf the seller shoutd ossign the controct on good foith to o third porty, the buyer sholl

be precluded os ogoinst such third porty from ottocking the volidity of the controct on

grounds of froud, duress, mistoke, wont of considerotion or .'.. "

The Uniform Commerciol Code specificolly permits such clouiesr Uoless there is o
,'stotute or decision wlrich estoblishes o diiferenf rule for buyers or lessees of consumer

goods. '

Sectiorr 9B stotes specificolly tlrot tronsferees ond ossignees qre lioble to the consumer

for defenses whether tlre tronsferred obligotion is evidenced by o nqgotioble instrument,
u,hatlrr.r or not fhere is o rvoiver of defense clouse (woiver of defense clouse is prohibited

I
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by Section 44l of this bill), whether the supplier hos morked t.he instrument os required by

Section 7B (discussed obove) or wheilrer ihe tronsferee is on immediote (r'eloted lender)

or remote (the usuol) tronsferee of the suPPlier.

Seciion 9C (t lB) line 17. This subseciion confers o necessory exception to tronsferee
deposi tory, collecting or pcyor bonk when those bonks hondle
ollecfion orry itern "mode, drown or occpeted" bY o consumer.

,

to ity in e cose of o

in the course of current c
This section is directly reloted to Secti onTAwhich !nsures thot negotiobility of checks

ond bonl< droits would nct be offected by oboli'iion of holder in due course.

Secfion 10. Reloted Lenders Subiect to Consumer Cllims ond Defenses

ln oddition tc tlre devices deolt with obove (HlDC, woiver of defenses) mony deolers

ond firroncing institutions hove devised onother effective methoC for the lender to cut
off ony defenses rhe buyer moy hove ogoinst the setIer. The seller mere!y 5rngests ihot
fhe buyer bcrrov/ money for the purchose by direct loon from o cosh lerrder ond direct
the buyer to o finorrcing institution willing to moke the loon.

Theoreticolly, the Ioon is on independent tronsoction with no relotion to the purclrose

ofgmsult,theobligotiontorePoythedebtwouldnotbesubiecttodefenses
orising out cf the purchose even if HIDC ond woiver of defense clouses vv€te limited.

The routine referrol b;,o seller to o lender or group of lenders cou!d result in the
creotion of whot moy legolly be referred to os o reloted lender. Tn-'rrreTerrol by o seller
(srpplier) c;f q consumer to o select group of Ienders subverts ony possible good effect
thot coul,C be ottoined by restricting or obolislring HIDC ond woiver of defense donroges.

ThereFore, Section l0 of the bi llsets forth criterio tlrot moy estoblish the existence ol
o reiloted lender. Once o lender is considered re loted, Sectiorr l0A (plS) line 24 provides:

"A lender who is o reloted lender with respeci to o person supplying ccnsumer goods or
serr,ices, sholl be subiect to oll cioims onci ciefenses of the borrcwer orising out of tire
consumer tronsoction for which the loon wos mode ... " T[re section creotes on excepiion
to this with respect to loons mode fcr ogi'iculturol purposes ond restricts the lender's
liobility for ony one consumer fronsoction" to no more thqn the omount originolly looned
in respect to tlrot tronso.ction.

Section ICD (pl9) lirre 5. Sets forth whot needs to be estoblished for o lender to be reloted.
A relotecj lender is one whose poi'ticipotion in consumer tronsoctions is orronged by the
seller of tlre consurner gocd purchosed. Knovrledge olone on the pcrt of the lender thot
the proceed of tlre loon shollbe used to purchose sholl not couse lender to be o reloted
lender. Tlris subsection protects o bonk ihot merely i:rovides services to o regulor cus-
tomet'by provicling forms, etc. ln odditioh, one or more of the following provisions
must be opplicoble.

Section l0Bl (pl9) line 15. The lender or o principol officer, principol shoreholder, portner,
owner or principol supplier of copifol is'so connected with or reloted by trlood or through
ntorrioge to the supplier or one of the supplier's principol officers, principol il',oreholders,
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pqrfners, owners or principol supplier of copitol, other thon thot supplied by lender, or

tnot cJeolings between the lender ond the person supplying the consumer goods ond services

would not be ot orm's length, or

Section l0B2 19) line 24.
cotions on e form wost UT

The lender hos. furnished the seller with forms for loorr oppli-
nished to the consumer by or on beholf of the person Furnishing

The lender (directly or indirectly) controls or is controlled by

or is under direct or indirect common control with tlre supplier;

The supplier hos referred the consumer or three or more other

loons to ocquire consumer goods or services from the person,

,s

the consurner goods ond services, or

'section l0B3 ( Iine 28. The supplier receives o fee or other thi ng of volue (ior exomple,l9
commission) fronr t e ende r in respect of the loon or otherwise hos porti ci poted (direct!y

or indirectly) with the lender in the finonce chorge on the loon r ar hos ogreed to pLir-

chose from the lender, upon defoult, ony'colloterol held for the loon, or

Section l0B4 20) line 4.
irect y or indirecf Y

or

Section l0B5 (p20) line 8.
orrowers to e en er or

or

Section l086 (p 20) line 12. The lender and the person supplying the consumer goods ond

servtces ore engoged in o ioint venture (they ore portners for limited PUrPose ond they

shore in the proceeds) to produce consum er obligotions poyoble to tlre lender r or

Secticn l087 0) line t5. The lender lros recourse to the seller for non-poyment of the

oon tlrroL,q guoro nty , rese rve occount, or otherwise in the event of tlre consumer defou It.

Po ,8 - ofter trii'i .rho issuer of o third por
nsert;

ty (someone other thon the seller)
-^^lc ar services ore ocquired bv the

'ff fl:1'J::"i'*J:f;t T"','ff;r.H:1,icords ore more prorocrivc or consumcr 1

, . Federo I
2 . Federo I

We limi

Section l0C3

cut-off for I iobi liry
low limirs I

o the omoun

iobi lity to
$50; ours is
fhe omount
t lenr by lender.

owing ot the tim

$to

g of nofice of defense,
f liobi lity t

0) line 24. Were ocqutl€\.r r..

f in onot er stofe, of o p ce within 100 miles of the consumer's residenceo

Section l0D (p20) line 27. Tlris section subiects ony controct or ogreement between the

reloted lerrder qnd the supp lier and/or consurner to Secti on 4 of the oct pertoining to

prohibited controct tcrms

Section ll. Limitotion on Liobility of o fronsferee or Reloted Lender.

Amerrdment needed to de lefe fhis seciion .

-j.

I

I

j

I
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Goods ond Services tnstoltment Soles Act - o Lender of this oct moy become effectively

o hotder in due course by giving notice to the consurrer tlrot the controct lros been

ossigned. lf the consumer does not roise ony cloim or defenses ogoinst the lender within

45 joys, his cloims orrd defenses ore completely cut-oFf . The stotus of reloted lender

dces not exist, tlrerefor€, o merchont con refer o potentiol buyer to o lenCer who is
,'iri bed with" the seller ond thus cutting off ony cloims or defenses roised by the

buyer

Motor Vehicle Sqtes Finonce Acf - Under the provisions of this oct, the buyer defenses

moy not be cut off by tlre use of ony method cusfomori ly employed either ogoinst o

se ller or lencjer.

Home tmprovement Finonce Acf - Under tronsoctions covered by fhis oct, q lender moy

ochiuuu ihu some posiiion os under the GooCs ond Services lnstollment Soles Act obove '
However, he ochieves such stotus ofter only 15 doys rother thon 45 doys.

Section 12. Prohibited Terms ond Securi lnteresfs

Section l2A (p2l) line 9. Deols with whot is commonl y referred to os the "bolloon po)r-
ment". The bcrlloon poyment hos presented o very serious problem for the consu!'ner. The

following exomple wi ll shed some light:

lf o consurner signs o $2r000 note poyoble in eleven instollments of $150 ond o iinol
instollment of $350, such o poyment schedule could lullhim into o pottern of $150 por,-
ments. \{hen tlre finol $350 poyment comes due the consumer moy not hove properly
budgeted for this poyment leoving him the chonce of defoulting or of refinoncing ihe
bolonce due. Under this pressure, the debtor is most susceptible to on increose in the
APR (onnuol percentoge rofe) on the bolonce. ln mony coses, o bolloon poymerrt is simply
o device to encouroge tlre refinoncing of some portion of o debt often of o rote in excess

of the origino I rote .

This subsection would provide thof no consumer tronsoction (except o revolving plon)
moy hove ony scheCuled pcrymenf including interest or finonce chorge rvhich is more ihon
twice os lorge os the overage of the eorlier scheduled poyments unless the consumer hcs

tlre option to refinonce tlie omount of thot poyment upon the some irrterest rote ond other
terrrrs ond v,,ithout penolty in poyments no lorger thon the overoge of tl''e eqrlier poyments.

Home lmprovements - No mention in present low

Gocds ond Services - irregulor poyments prohibited but not defined 69 PS 1503

Motor Vehicles - No mention

UCC - No mention

Section I2B, l2C. These sections ore desi gned to Iimit ond hold into bolonce'"cross-
Colloterolizofion. " Cross-colloterollzotion occurs when o creditor tol<es o security interest
not only in the item of ihe credit sol,: but olso in other goods or property of tlre purchoser.
For exornple., if o corlsttfficr buys o T\/ crnd the creditor retoins o security interest in the
set ond olso tokes o security interest in oiher opplionces of the consumer, the creditor
Iros cross-col lotero J .

,
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reguires poyments mo e y the consumer to be opplied to the first tronsoction ond once

o tronsoction is poid irr full, tire secr.trity interest in thot item terrninoies.

(Horne lmprovement Finonce Act - No mention in Presenf low)

(Motor Vehicle Soles Finonce Act - No mention in present low)

(JCC - No mention in present low)

(Goods orrd Services lnstol!rnent Soles Act - Similoi' pr'ovisions)

Section l2C l) line 27. Restricts the right of o creditor to obtoin o security interest
rn o er property of t e consumer. This section provides: "No controct or ogreement
entered intc in respect of o consunrer tronsoction sholl grcnt o security interest in goods

.not ocquired fronr or finonced by o direct loon froirr tlre some secured porty. This section
speci{:icolly exempts loons mocie by o non-reloted lencler. This exemption of non-reloted
lenclers is necessor)/r oncl the efiect oit tlre section is to pi'evenf creditors frcm toking
overbrood colloterol to protect their interesls if the lender is found to be reloted to the

seller (discussed obcve), ond yet ot tlre scme time vrill not prevent o consumer from

borrowing money frorn o bonk to pcy his meclicol bills using his outomobile os the

colIotero I .

No mention of eifher of the four: llome lmprovement Finonce Act, Goocis ond Services

Insto I lrnent So les Act, Motor Vehic le So les Finonce Act, ond UCC.

Section 13. Consumet' froperty Exentpt frorn Execution

Todoy, for the most pcrt, iudgments for money or for possession pf property ore
enforced iry writs of e>;ecution.

lf it is o nloney iuclgnrent, tlre wrii of execution outhorizes ihe proper stote officer
(o sherifi or constcble) to seize ony property (including the honre) of tlre defenclorrt not
exempt by stotute from seizure, sell it at on execution sole, ond opply on proceeds
der"ived toword sotisfqciion of the iudgmerrt.

Section l3A. Provides e>remption for the following property:

Sectiorr l34 I (p22) lirre B. All medicol lreoltlr equipment ond supplies used for lreolth
purposes by tlre debtoi', the debtor's spouse ond dependents;

Secticn !3A2 (p22) line ll. Tools of the trode, includin g ony income-producing property
used in the principol occupotion of the debtor not to exceed the volue of $500.

Cross-colloterolizotion moy <llso occur in "odd-on" soles. ln this type of sole, o
creditor "secures" o new sole by odding the purchose to on existirrgj secured instollment
soles ogreement ond not relinquishin5y secui'ity interest in previously purchosed goods os

eoch item is poid for.

Section 12g (p2l) line 18. Of the bi 1l goes to the "odd-on" cross-colloterolizotiorr. lt
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Section l3A3 (p22) line 14, Clothing, ond other weoring opporel, ond furniture, fur -
nishings, opplionces ond fixtures ust,o ll;, ut*6 for household purposes in the debtor's
principol residence to the volue of $1r500.

HB-170 qmends the present low, but the follovring two cotegories of exemptions under
the present low remoin even ofter the enoctment of HB-VA: bibles ond sclrool books;

HB-170 enlorges the cotegories of exemptions witlr the exception thot properiy in vrlriclr
there is o purchose money security interest is not exempt.

Section l3B (p22) lirre 18. Provides for the evoluotion of property thot is subiect to
exenrption to determine rv ether or not the volue is In excess of the exemplions. The

dollor volue of oll property corning witlrin ony cotegory of exernption set forth irr subsection
A shollbe initiolly esfoblished by the officer moking the levy if in excess of the exemp-
tion is cloimed by the creditor. For exomple, the creditor osserts thot there is $700 worth
of tools of the trode. Under subsection A2 this constifutes on excess over the siotutor;,
limit of $200 (or $700 miiius $5OO;. lf the excess so determined is disputed, the officer
moking the levy sholl immediotely esioblish o iury of three citizens from the vicinity, who
sholl defermine the volue oi tlre prcperty in dispute by o moiority votel if ihe omount
of excess or its existence is sti lldispuied by the creditor, th,e volue sholl be defermined
by on importiol opproiser oppointed by the court ond tlre creditor shoil poy the fees orrd

expenses ol the opproiser. As used irr tliis subsection tlre term "volue" meons tl^,e omoutrt
which would ordinorily be reolizeci ot the execution sole of the propert;z ittvolved.

Section 13C (p23) line l. The exemptions lirovided in this bill io not preverrt levy upon
ond sofe of propert;z which vzos purchosed or finonced from the supplier or lender who
nov/ seeks to ottoclr o purchose money security interest (on interest in goods purchosed in
the tronsoction in dispute, for exomple, if the consumer hos purchosed tools of the trode,
ond lre lros defoulted, otrcJ iudgment hos been properiy entered ogoinst him, this property
even Hrougir it n'ould normqlly conre urrder tlre provision of l3A2r connot be clossified
os exempt property becouse under l3C o creditor hos o security inte:'c:t in the gcoCs tlrot
were the subiect rnotter of tlre tronscrction; l3C limits the operotion of l3A. But, cfler
suclr levy ond sole, tl're foir morl<et vc:lue of the property in the retoilmorket for such
property (less l0o/. costs for resole) shcll be crediied upon the debt (not the price reolized
ot sole). Let us ossume on exomple where the price reolized for the sole is $30C, L,rt the
foir mori<et volue is $500. lf the provision oF tlris subsection regorcJing ioir i'norket volue
were not in here tlte onfy ontount thot could be credited to tlre consumer would be fhe
price reolized for the sole ($3OO; rninus l0-7o cost of resole ($301, or o totol credi t of $270.
However, underthe foir morket provision, we willuse $500 os o bosis ond deduct Frorn tlre
lAo/o {or resole $50, or o credit of $450. The foir morl<et volue/ os con be seen from this
exomple prolects ihe consunter in the evenl thot the property involved hos been undersold
(whetlrer de liberote or not).

Section 13D (p23) line 10. At the time of levy, tl're ol'ficer mol<ing tl're levy (sheriff )
sholl give the consumer cl notice setting forth exemptions from execution to rvhiclr con-
sumer is entitled ortd slroll nol levy upon o property specificolly exempted, except in
the event of o purchose nroney security interest.

a
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Section 13E (p23) line 20. No woiver of exemptions sholl be effective.

This subsection complies with the Jonuory 1975 opinion of the Pennsylvonio supreme

Court (Movhuqh v' Coon) which held thot the woiver of o stotutory exemption from the

opochm;;T;;-rh;AlTA. lUnder 12 PS 216l enocted in 1849, the following property is

exempt property to the volue of $300, clothing ond bibles ond school books). The court,
in overruling forru, 

"osus, 
noted thqt "unlike, in former yeors where the debtor ond

creditomoy hou" been on o relotivety equol bosis, such is cleorly not the cose in our

curreni society, nor con it be seriously orgued thot todoy's credit industry.would be

crificolly ieopordized or curtoiled becouse the creditor wos required in oll coses to

r"spe"t ihu exceptions,,. lt should olso be remembered thot the $300 exemption todoy

is worth much leis thon it wos in 1849 becouse of inflotion; iherefore, whoi little pro-

tection ihe consumer hos in this oreo should not be stripped owoy'

Under ihe present rules of civil Procedure the sheriff is the levying offi-cer; he

sets oside exempt pioperty ond mokes opproisols of ony property in excess of the exemption.

The procedures';n 11g-l70 chonges to this by providing the dol lor volue by initiolly
estoblished by the officer moking the Ievy; if on excess is cloimed by the creditor, ihen

if there is diipute then the officer sholl estoblish o iury of three citizens; only then,

if the omouni of excess is still disputed by the creditor, the volue sholl be'deiermined

by o portiol opproiser.

Tlre provisions obout crediting to the debto| the omourrt of excess money reclized by

the sqle of the property.

Section l4, Civil Recoveries

This section provides for civil recoveries.

Sect ron l4A 2)

When o finonce chorg e is involved in o consumer tronsoction, the violotor of ony

provision of this oct would be lioble for eoch violotion to eoch consumer in on omount

equo I to the domoges octuolly suffered, but in onY event not less thon the credit service

l
cho e lus l0olo of the tncl I omount of the deb t or the time price d@

t eco price. For PUrPose t s section the terrn "time Price differentiol"
ond "credit service chorge " ore used synonymously ond the terms "principol omount of

debt" ond "cosh price" ore used synonmously. Let us ossume thot e cosh price is $500rh

ond o service chorge is l5o/o. The minimum recovery in such o cose would be the sum of

the service chorge (or l5o/" of $500) or $75 P lus l0o/o of the cosh price of $500 ($50). $7s

!us $50 equols $125. Let us ossume onother hypotheticol. Let us ossume the cosh price isp

$10 ,000. Let us suppose the service credit chorge is 157o, l5o/o of $ 10, 000 wou ld be $l ,500;
if we odd lOo/o of $10,000 or $1,000 ond $1,500 we get $2,500. However, rememhr thof '

l4,A puts o moximum limit of $1r000, therefore, the moximum for thi s cose YYou ld be $ I , 000 .

(Coocls ond Services lnstollment Soles Act - 69 PS 22A4 treble domoges opplies orrly
to odd-on tronsocfions

I
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(Home lmprovernent Finonce Act - No menf ion)

(Motor Vehicle Soles Finqnce Act - No rnention)

(UCC - 9-507 when service chorge is (secured tronsocl'iorrs) involved, the

some formulo os HB-170i tl'ris section is derived to sorne extenf from the UCC)

Section 14B b24 I ine l. Pertoins to civil recovery when there is no finonce chorge. 'T[re

foreochviolotionfornotlessthonl0%ofthecoshpriceortotol
rentol to be chorged plus $100, but the totol liobility per custoi'ner sholl not exceed

$1r000. For exomple, suppose thot the cosh price is $lr0C0; the minimum penolt;z would
be l0% of $1,00C rvhich is $100. $lOC plus $100 minimurn of $200. Let us ossurne thot
the coslr price is $10,0C0, l0olo of ihot would be $1,000 ond $1,000 plus $ll, would be

$lr l00. But pteose note thot $1r000 lirnitotion for 14B opplies. TlrereFore,' t['ris moximum

peno lty is $ I , 000 .

(Goods ond Services lnstollment Soles Act - No mention. This only opplies
to "oCd-on" treble domoges (no speciol cotegory for those coses where finonce
chorge not involved). .

(UCC - No merrtion)

(Home lnrprovemeni Finonce Acl - No mentiorr)

(l''1otor Vehicle Soles Finonce Act - No mention)

Section l4C (p24) line 9. Would o tlow o consumer to recover fees orrd expenses of ony

necessory experi witnesses r:nd ony reosonoble couniel fee bosed on time reosonobly

spent without regord fo the omount in contrpversy. This would opply only rvherr the

consumer is successful in the oction.

The purpose of these provisions providing stiff dontqges ond recovcry of fees is to
discouroge unscrupulous merchonts by moking them reolize thot their unscrupt,lous
octivi!ies wiil reg.r lt in excessive costs for them, ond fo moke it eosier for the consumer

to find on ottorney vrho will hondle these kinds of coses. The merchont or finonce com-
ponies or bonks usuolly hove sufficient Iegol iolents to hondle the situotions. Under cut'rent

proctice the crediior recovers ottomeys fee from the debtor in the event of defoult' This

subsection will put the consumer on on equol footing with the creditors.

This wil!encouroge prornpt settlement by the seller or ossignee ond would cliscouroge
prolorrged litigotion, os pointed out in Mr. Firmin's testimony (Apt.23, pgs. 5l-57). He

pointed out thot this wos tlre purpose behind the similcr provisions in the Fede:'ol Truth
ond Lerrdirrg Low whiclr lros worl<ed precisely in tlrot woy.

ln determining the proper legol fees, the court tokes into considerotion primorily the

time spent without regord to the omount [:ut will olsc tol<e into occgunt on;r se.tingency
ogreemehts thot the lolvyer mqy hove mode with the consumer.
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(rlo mention of oll four: Goods ond Services lnstoilment Scles Act, Home lmprovement

Finonce Act, Motor Vehicle Soles Finonce Act, ond UCC)

Secti on lAD (p24) line 15. The provision of this section is subiect to the provisions of

Section I5B. (See discussion below).

Section I5. Public Errforcement

Section l54 24) line 17 .

too toin on iniunction to
hove reoson to believe tho

The District Attorney or Attorney Generol would be emporvered

restroin use of methods, forms, controcts or qcts whene\/er they

t ony person is using or is obout to use ony methods, form,

controct or oct thot would constitute o violotion of the oct.

The oction could be brouglrt in the county in rvhich such person resides, hos o

principol place of business or it moy be brought in Commonweoltlr Court.

The courts vrould be specificclly empowered to issue temporory or Permonent irriunctions

ond/or to order restitution.

Section l5B 2s) line 3. This section ties Sectiorr 15 irr with Section 14 (Civil Enforce-

ment onci provi es tlict vrhenever restitution is ordered, no furtlrer individuol octions

(under Section 14) could be brought. tf restitution is not ordered, Public oction would

not preclude privote octions. (Pleqse note thot Section l/+D provides thot tlie Provision
of Section 14 is subiect to the provision of this subsection).

(Su pp lementq I l'o present low)

Section 16 (p25) iine 8, Duties of the Artorney Genero I ond District Attorne\/s

This section specificolly coniers on the District Attorneys ond Attorney Generol the

gry to enforce this oct.

(Srpp lemento I to pr"rent tow)

Secti on 17. Effect c,n Ctlier Acts

tl-re other existing octs, ond where hormony is not poosibie, this nerv oct will supersede.

Secti on 17 A (p25) I irre 14 .

lmprovement Finonce Acf ",
"Motor Vehic le So les Finon

Section l7B 5) line 23.
ore o so touc ed uPorl 1n

thot in the cose of corrf lic

Since provisiotrs of this oct overlcp provisions of tlre "llorne
tlre "GoocJs ond Services lnstollment Soles Act", ond the

ce Actt', this new oct wi ll'be hormonious where possible vvith

Mony olt the legol concepts contoined in this proposed oct
he Unifornr Contmerciql Code. Tlrerefore, Section l7B stqtes

t between ihe provisions of this oct ond provisions of the UCC,

this oct will supersecie.
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Section t7C (p25) line 26. This section repeols Section 208 of .the.Home lmprovement

Finonce Acf ond Section 402 of the Goods ond Services lnstollment Soles Act.

Under Section 208 of the Home lrnprovement Fincnce Act, on ossignee con ochieve
the stotus of hotder in due course merely by giving the buyer 15 doys notice. Similorly,
under Secti on 402 of tlre Goods ond Services lnstollment Soles Act, the ossignee con

oclrieve the stotus of o holder in due course merelyby giving 45 doys notice. lf tliese

sectiops ore nof repeoled, the consumer wi ll not be ob[e to ossert o cloim ogoinst the

ossignee ofter the notice period hcs been compi led with. This is unfoir to the consurrer.

He moy discover o defect in the nrerchondise ofter the notice period hos been conrplied

with .

(Discussed ln the body, of the memo)

Section 18 (p25) lirre 29. Effective Dote - lB0 doys from enoctntent.

lB0 doys wi ll give the business community omple time to moke necessary preporofioirs

for complionce witlr this oct (such os preporotion of new or revised forms).

l

t


