


APPLICABILITY OF EXECUTIVE PRIVILEGE TO THE CRIME COMMISSION

It is submitted thot the Pennsylvonio Crime Commission does not come

within the purview of ony purported cloim of executive privilege. '

Execufive privilege by its inherent noture would oppeor to be limited
to persons ond ogencies ( I ) who serve ot'the pleosure of the Governor, ond
(2) whose primory function ond responsibility ore pursuont to Article 4, Section 2

of the Pennsylvqnio Constitution which empowers the Governor to enforce the
lqw.

The Pennsylvoniq Crime Commission does nof foll within this definition
becouse the Commission wos specificolly creoted by the Generql fusembly in
I968 to further os'one of its primory duties o legislotive function: The finding of
focfs os o bqsis for prospective legislotion.

The enobling legislqtion setting forth the powers ond duties of the Crimer ' 7l P-S- 307-7 (6) orovides thot the Comm' ' ' \Mered to:Cornmission r Tl P.S. 307-7 (6) provides thot the Commission is empo

Moke o detoiled written report of every completed investigotion
which moy include recommendofion for legislotive or odministrotive
qction.

The legislotive noture of the Commission is further reinforced by the
.ofI .aprovrsron rn u I P.S. 307-7 (9) which gronts the Commission the power to issue

subpoenos. The Crime Commission's subpoeno power is pursuont to on investigotive
role which is legislqtive in noture, not o prosecutive function, which is execufive.
The Crime Commission, therefore, dilIrut its essentiol power, to compel testimony
through the issuonce of subpoenos, os o derivotive of on inherent legislotive power:

The power to find focts qs o bosis for legislotion.'

The Crime Commission therefor operotes os on ogent of the Generol
Assembly to investigqte subiects upon which legislotion moy properly be enocted.
ln Annenberg v. Roberts, 333 Po. 203, the court notes:

It hos been on olmost continuous procfice of successive legislatures
to creote such commissions, composed in whole or in port of persong

not members of the legisloture, ( emphosG zupplied ); but, never-

ffihe power to issue subpoenos for the ottendonce of
witnesses ond the production of books ond popers.
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ln fhe cose of the Crime Commission, the Generql Assembly, in its
discretion oppointed the Attorney Generol os Choirmon of this Commission qnd

ploced it within the context of the Deportment of Justice. The purpose of such

q decision is obvious: To ollow the Commission to best ovoil itself of the ex-
pertise ond resources of the number one low enforcement ogency in the Common-

weo lth .

Recent decisions in both the Commonweqlth Court ond the federol courts

indicote thqt the very outhority of the Commissi

the Commission estqblishing o legislotive purPos
on to issue subpoenos depends uPon

e: ln Commonweolth v. Nocrelli,
involving the Crime Commission, 5 Commonweolth Ct-sT, iheiourt stotes:

So tong qs one mqy gorner from the stotute its Iegislqtive purpose,

ond thqt purpose is within the constitutionol power of the legisloture,
the investigotive qgency moy set its own reosonqble guidelines to

corry out thot legislotive purpose

The court goes on to soY ot 565:

If is the holding of this Court thot the estoblishment of this Com-

mission qnd the- powers delegoted to it by the legisloture were not
qn unlowful delegotion of Powers.

The fundomentol legislotive chorocter of the Commission is further
oppqrent from the Nocrelli decision wherein the court notes ot 571:

Its ( the Crime Commission ) "duty" is the submission of reports

recommendotory in nqture, reloting to fu'ture legislotion qnd to

, moke recommendotions to governmentol ond low enforcement

ogencies.

The court cqrefully distinguished the Crime Commission from q commis-
sion whose quthority wos struck down by the U. S'. Supreme Court in Jenkins
v.McKeithen,395U.5.411,theCommonweolthCourtnoted:-
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Thot Commission ( the commission in the Jenkins cose ) hod no

specific mondote requiring it to report to the legisloture in
furtheronce of the legislotive function. We controst Jenkins
with the instont cose ond find thot o porfion of this Commission's
mondote requires thot it submit "o detoiled written report of every

completed investigqtion. "

The outhority of the Pennsylvonio Crime Commission to issue subpoenos

wos olso chollenged in the federol courts, Dixon v. Pennsylvonio Crime Commis-
gion , 347 t. Srpp. I38 { 1972 ). The outhority of the Crime Commission wos up-
EEiifon the bosis of its legislotive function:
.j

The plointiffs here hove ottempted to opply the ollegotions of
the Jenkins comploint to the Pennsylvonio Crime Commission

Act, but thot ottempt connot survive close scrutiny becouse o

coreful reoding of the stotute reveols thot the bosic purpose 6F

the Pennsylvonio Act is cleorly legislotive rother thon prosecutive.
( emphosis supplied. )

A cloim of executive privilege for the Pennsylvonio Crime Commission
would, ironicolly, serve to undermine its legol bosis of power since such o cloim
must minimize the legislotive noture of the Commission. This cloim ploces in

ieopordy the Commission's power to issue subpoenos. Since this power stems

directly from the legislotive right to discover focts pursuont to legislotion, o

successful cloim of executive privilege by the Govemor could cloim the Crime
Commission, itself , os its first cosuolty.

It is, of course, obundontly cleor thot the Generol Assembly
to review the finonciql records of the Pennsylvoniq Crime Commission.
funds con be expended without the opprovol of the Generol Assembly.
Section 24 of the Pennsylvonio Constitution provides:

is empowered
No stote
Article 3,

No money sholl be poid out of the treosury except on oppropriotions
mode by low qnd on worr'onf issued by the proper officers. . .
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Applicobility of Executive Privilege to the Crime Commission - 4

lnherent inthe power to oppropriote monies is the outhority to review how

those funds ore expended. With hundreds of spending priorities competing for stote

funds, it is essentiol thot the legisloture hove the obility to determine for itself the

quolity ond efficiency of these progroms., This necessorily entoils occess to records

pertoining to the expenditure of stote funds.

A cloim of executive privitege with respect to finonciol records, there-
fore, would present o direct chollenge to the exclusive constitutionol power of the
Generot Assembly to oppropriote funds to enoct o stote budget ond to provide for

the generol revenues of the Commonweolth.

ln ony event, the Crime Commission is specificolly required by stotute to

occount to the Generol Assembly for qll monies expended. 7l P.S. 307-7 provides:

The Pennsylvonio Crime Commission sholl hove the power ond its
duty sholl be. . . .

(7 ) To occount to the Governor, the Auditor Generot ond

the Generol Assembly ( emphosis supplied ) ot the end

of eoch fiscol yeor for oll monies received ond disbursed.

Edword Hussie

Counse I
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APPLICABILITY OF EXECUTIVE PRIVILEGE TO THE CRIME COMMISSION

It is submitted thot the Pennsylvonio Crime Commission does not come
within the purview of ony purported cloim of executive privilege.

Executive privilege by its inherent nqture would oppeor io be limited
to persons ond ogencies (l) who serve ot the pleosure of the Governor, ond (2)
whose primory function ond responsibility ore pursuqnt to Article 4, Section 2
of the Pennsylvonio Constitution which empowers the Governor to enforce the
low.

The Pennsylvonio Crime Commission does not fqll within this definition
for the following reosons:

The Commission wqs specificolly creoted by the Generol
Assembly in I968 to further as one of its primory duties
o legislofive function: The finding of focts os o bosis for
prospective legislotion;

The stotutory composifion of the Crime Commission
indicotes o legislqtive intenf to offord the Commission
o degree of independence from the executive bronch.

I - THE CRIME COMMISSION CANNOT CLAIM EXECUTIVE PRIVILEGE
BECAUSE IT WAS CREATED TO SERVE A PRIMARY LEGISLATIVE FUNCTION.

The enobling legislotion.setting forth the powers ond duties of the
Crime Commission r Tl P.S. 307-7 (6), provides thqt the Commission is empowered
to:

Moke o detoiled written report of every completed investigqtion
which moy include recommendotion for legislotive or odministrqtive
oction.

The legislotive noture of the Commission is further reinforced by the
provision in 71 P.S. 307-7 (9) which gronts the Commission the power to issue

subpoenos. The Crime Commission's subpoeno power is pursuont to on investigotive
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Applicobil ., of Executive Privitege to the Crime Commission - 2

rote which is legislotive in noture, not q prosecutive function, which is executive'

The crime co*,iission, therefore, dilIve, its essentiol power, to compel testimony

through the issuonce oi rrbpoenor/ os cr derivotive of on inherent legislotive Power:

The power to find focts qs o bosis for legislotion. ''

The Crime Commission therefor operotes os on ogent of the Generol

Assembly to investigote subiects upol^which legislotion moy properly be enqcted.

ln Annenb"rg ,. Roberts, 333 Po. 203, the court notes:

It hos been on olmost continuous proct

to creote such commissions, composed

ice of successive legislotures
in whole or in rt of rsons

not members of the I isloture, ( emPhos rs suPp ut, never-,
t e ess, wl e power to SSUE subpoeno s for the ottendonce of

witnesses ond the Production of books- ond popers.

ln the cose of the Crime Commission, the Generol Assemblyr'in its

discretion oppointed the Attomey Generol os choirmqn of this commission ond

pi"""a it wit'hin the context of tfre Deportment of Justice. The purpose of such

q decision is obvious: To ollow the Commission to best ovoil itself of the ex-

pertise qnd resources of the number one low enforcement ogency in the common-

weo lth .

Recent decisions in both the commonweol

indicote thot the very outhority of the Commission'

the Commission estoblishing q legislotive purpose:

involving the Crime Commission, 5 Commonweqlth

th Court qnd the federol courts

to issue subpoenos dePends uPon

ln Commonweolth v. Nocrelli,
Ct. 551 , the cou rt stotes:

So tong os one moy gorner from the stotute its legislqtive PUrPose,

ond thot purposu i,,iithin the constitutionol power of the legisloture,

the investigotive ogency may set its own reosonoble guidelines to

corry out thot legislotive Purpose' .

The court goes on to soY ot 5652

It is the holding of this Court thot the estoblishment of this Com-

,iiiri." ;;;;h""po*u" dllegoted to it by the legislqture were not

on unlowful delegotion of Powers.
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Applicobility of Executive Privilege to the Crime Commission - 3

The fundomentol legislotive chorocter of the Commission is further
opporent from the Nocrelli decision wherein the court notes at 571:

Its ( the Crime Commission ) "duty" is the submission of reports
recommendctory in nqture, reloting to future legislotion ond to
rnoke recommendotions to governmentol ond low enforcement
ogencies.

The court corefully distinguished the Crime Commission from o commis-
sion whose outhoritv wos struck down by the U. S, Supreme Court in Jenkins
v. McKeithen , 395 U.S , 411, the Commonweqlth Court notedr l_-

Thot C6mmissioh ( the commission in the Jenkins cose ) hod no

specific mqndote requiring it to report to the legisloture in
furtheronce of the legislotive function. We controst Jenkins'
with the instont cose qnd find thot o portion of this Commission's
mondote requires thot it submit "o detoiled written report of every
completed investigqtion. "

The outhority of the Pennsylvoniq Crime Commission to issue subpoenos

wcrs olso chollenged in the federol courts, Dixon v. Pennsylvonio Crime Commis-
sion , 347 F, Srpp. I38 ( 1972 ). The ou iif/-of ihe Crime Commission wos up-
I6iii-on the bosis of its legislotive funcfion:

b

The plointiffs here hove ottempted to opply the qllegotions of
the Jenkins comploint to the Pennsylvonio Crime Commission

Act, but thot ottempf connot survive close scrutiny becouse o

corefut reoding of the stofute reveols thot the bosic purpos" 5F

the Penr:sylvoniq Act is cleorly legislofive rother thqn prosecutive.
( emphosis supplied. )

A cleim of executive privilege for the Pennsylvoniq Crime Commission
would, ironicolly, serve to undermine its legol bosis of power since such o cloim
must minimize th'e'legisiotive noture of the Commission.' This cloim ploces in
ieopordy the Commission's power fo issue subpoenos. Since this power stems
directly from the legislotive right fo discover fqcts pursuont to legislotion, o
successful clqim of executive privilege by the Governor could cloim the Crime
Commission, itself , os its fint cosuolty.
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It is, of course, obundontly cleor fhot the Generol Assembly is empowered
to review the finqnciol records of the Pennsylvonio Crime Commission. No stote
funds con be expended without flre opprovol of the Generol Assembly. Article 3,
Section 24 of the Pennsylvonio Constitution provides:

No money sholl be poid out of the treosury except on oppropriotions
mode by low ond on worront issued by the proper off icers. . . .

lnherent in the power to oppropriote monies is the outhority to review how
those funds ore expended. With hundreds of spending priorities competing for stqte
funds, it is essentiol thot the legisloture hove the obility to determine for itself the
quolity ond efficiency of these progroms. This necessqrily entoils.occess to records
pertoining to the expenditure of stofe funds.

A cloim of executive privilege with respect to finonciol records, there-
fore, would present o direct chollenge to the exclusive constitutionol power of the
Genero.l Assembly to oppropriote funds to enoct o stote budget qnd to provide for
the generol revenues of the Commonweqlth.

ln ony event, the Crime Commission is specificqlly reouirba by stotute to
occount to the Generol Assembly for oll monies expended. 71 P.S. 307-7 provides:

The Pennsylvonio Crime Commission shotl hqve the power ond its
duty sholl be.. ..

(7 ) To occount to the .Governor, the Auditor Generol ond
the Generol Assembly ( emphosis supplied ) ot the end
of eocFfisCot /eor for o ll monies received ond disbursed.
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II - THE STATUTORY PROVISIONS GOVERNING THE COMMISSION INDICATE

A LEGISLATIVE INTENT TO PROVIDE A DEGREE OF INDEPENDENCE FROM

DIRECT CONTROL BY THE GOVERNORO

71 P.S. I79 provides thot the Commission shqllbe composed of the

Attorney Generol ond four commissioners oppointed by the Governor. The oct
provides thot the Commissioner sholl serve t*o-yuot tigggeted terms.

The legislotive provision for stoggered ferms reveqls o specific legislotive

intent to preserve the independence of Commission memberc by prohibiting the

Governor from removing them of his pleosure.

i

ln Schluroff v. Rzymek , 417 Po, 144, the Stote Supreme'Court held:

' Thot where the legisloture creqtes o public office ond provides thot

the holders of thot office sholt be oppointed for fixed terms with
stoggered expirqtion dotes, the presence of stoggered temrs indicqtes

o lugirlqtive intent thot the holders of the office ore not removoble

by the oppointer ot his Pleosure.

We, therefor", 
"o)"lude 

thqt the essentiol function of the Pennsylvonio

Crime Commission is legislotive, ond is therefore, beyond qny PUrported scope of

execufive privi lege.

:

Edword Hussie
Counsel
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