
TO, Lester K . Fryer, Choirmon, Loco I Govemment Committee

John H. Brouios, Counsel

SB 751, PN 808 Optionol Plons for Locol Government Act

FROM:

SUBJECT:

[EF: 53 PS

MUNICIPALITIES AFFECTED: Counties, cities, boroughs, towns ond townships.

BACKGROUND:
Article lX, Section 3 provides thot municipolifies sholl hove the right ond power to odopt optionol
forms of govemment os provided by low. An optionol form of govemment sholl be presented to the
electors by initiotive, by the goveming body of the municipolity, or by the Generol Assembly.

This is o review of the moior provisions ond is not o section by section onolysis.

PROVISIONS:
Section 201. A municipolity which does not odopt on optionol plon of government sholl retoin
iTfExistiifform of govemment. lf o municipolity hos olreody odopted o chorfer under the Optionol
Third Closs City Low, then it will continue to be govemed by soid chorfer ond soid low.

Section 301 . Adopfion plons - referendum on the question ond election of study commission.
Aa;ption oF-optionoI plons follows the two step procedure, rofher thon the three step procedure.
The two steps ore first ot one time combining the decision on whether o study commissioner should
be elected ond the election of the study commission ifself ond, second o referendum on odoption
of the proposed opfionol plon. Ihe three steps following the onology to the odoption of o home
rule chorter, would provide for three distinct, seporote e lections/referendums on (l) the quesfion
of whether o sfudy commissioner should be elected; (2) election of o study commission; ond (3)
considerction of odoption of the optionol plon.

(Amend poge 3, line 5 by striking ouf "on elecfion" ond inserting "o referendum")

Arficle lll provides for elecfion of the study commission by nominotion, election ond certificotion
ond provides for orgonizotion of the study commission, performonce of duties, compensotion ond
reports.

Section 3l2. This section provides for recommendqtions by the study commission os follows:

I. Thot o referendum be held on the question of odopting one optionol
form of government os specified by the commission; or
2. The form of govemment of the municipolity sholl remqin unchonged; or
3. Such other oction os deemed consistent with its function os o study commission.

COMMENT:
ln the evenf the study commission recommends thot odoption of on optionol form of govemment be
submitted to the voters, the question is then ploced on the bollot ot the nexf primory or generol
election. lmplementing this, Section 313 discusses the procedure for plocing the question of



odoption or reiection of o recommended form of optionol government on the bollot. However, there

is no treotment of the question of whot will be done with o recommendofion thot the form of govem-

menf remoin unchonged. By fhe terms of Section 313, reod together with Section 312, nothing
further would be done in the event thot the study commission recommends thot the government remoin

unchonged. The question then orises os to whether the question of odoption of some optionol form of
govemment con be submifted to the elecfors ogoin. Section 505 provides thot o referendum on the

question of odoption or repeo I sholl nof be submitted to the elecfors more often thon once in five
yeors. Does this meon thot once o question of odoption or repeol by opprovol of the concept ond

oppointment of o sfudy commission is reiected, thot then there con be no further submission to fhe

electors? Section 314 covers this by providing thot no ordinonce or petifion moy be filed for o study

commission within five yeors ofter on election hos been held on the question. Therefore, Section 505

meons fhot o referendum of odoption or repeol of the proposed optionol form of government sholl not

be submitted more often thon once in five yeors. Thot-iIfTEE resu lt of the study commission will be

voted on. But fhe result of the study commission con only be voted on if it is o recommendotion of
o specific form of optionol govemment. Consequently, fhe Act does not provide for whot oction is

to be token when o study commission soys fhe govemment should remoin unchonged. By the ferms of
Section 314 onother study commission cor@

COMMENT:
The Committee moy consider whether the study commission should in foct hove the opportunity to

conclude thot on optionol form should not be odopfed. By recommending thof the form of govern-
ment remoin unchonged, the commission is in foct recommending only ond nof moking o decision.
There is no woy for this recommendotion to be put to o vote. Consequently, the Committee moy

consider whether if might be befter lo require on optionol form to be ploced on the bollot for fhe
people to reiect. lt moy be orgued thot if the commission feels fhot the municipolity should hove

no other form of government, it would be dishonest or "mqke work" to require it to come up with
some recommended form of optionol government. However, ogoin, fhe people con decide by voting
on perhops the best olternote form of optionol govemment the commission hos to recommend.

Section 507 (c) provides thot on the effective dote of on opfionol plon odopfion, oll elected ond

oppointed officio ls in the municipolity sholl be obolished ond the terms of oll elected ond oppointed
officiols sholl immediotely ceose ond determine.

(Amend poge 14, line 6 to insert ofter "this octrr, the words "the offices of".)

Section 507 (c) further provides, offer the obove sentence, thot nothing sholl be construed to obolish
the office or terminote the term of office of ony iustice or of ony officiol or employee now protected
by ony tenure of office or civil service low. A question orises os to the meoning of "ony tenure of
office low". Existing stotutes for municipolities refer to offices os being for o term of x yeors. lf
it were contended thot o low providing for o term of so mony yeors constitutes o tenure low, fhere
would be litigotion by incumbent office holders to protect their offices. This section should be clqrified.

Section 507 (c). The section referred to obove goes on to provide thot nothing in the section sholl be
ffilish (ony policemon or firemon) or (the office or terminote the office of ony officiol
or employee or of ony policemon or firemon). lf the infent here is to provide o tronsition from one
form of governmenf to onother for performonce of the vitol functions of police protection.ond fire
protection, then this section corries thot out. However, there moy be other meons to occomplish this



such os ossuming thot the optionol form of govemment study commission will provide in its recommen-

dotion some procedure for tronsition. lf it is orgued thqt fhe optionol forms of government ore rigid
ond the forms sef forth in Stote low ore finol ond binding on the municipolity ond no such tmnsition
is provided, then o more serious question orises. Thot is, whot of the heolth officiols, housing

inspectors, refuse collectors, sewoge treotment polnt ond wqfer system operotors, ond other functions
of govemment which ore vitol though not os specfoculor os riots ond fires? This section should be

clorified to determine to whot extenf the protection of these positions ore to provide o tronsition
ond to whof extent they con in focf creote o problem of vested interesh in posifions.

Thi s memo embroces orticles I through Vl only.


